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Death from malignant pustule is not death from bodily injuries effected 
through external, violent, and accidental means, but is the result of dis- 
ease within the exception in the policy. 


Percxuam, J. 

I think the deceased died from disease within the meaning of the 
language used in the policy sued upon in this action. 

The case of Paul vs. Travelers Ins. Co. (112 N. Y., 472), has been 
cited by counsel for the respondent as decisive of this case. Upon 
the question decided the case is conclusive, and we have no dispo- 
sition to alter our views as expressed therein. But upon the 


* Decision rendered, October 14, 1890. 
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question of whether the deceased in this case died from disease, 
the case of Paul is without the slightest analogy. In that case the 
deceased came to his death by accidentally inhaling illuminating 
gas. This gas is a manufactured article, gathered into large reser- 
voirs and thence distributed through pipes into almost every 
house in a city or village. The deceased accidentally while asleep 
inhaled this gas and was suffocated. This would seem to be a 
plain case of death from accident, as it was found that the gas was 
not purposely inhaled. The death being the result of accident it 
was then held that such death was caused by external and violent 
means within the meaning of the policy. This also seems plain 
enough. The gas was external and it was not inhaled voluntarily, 
7, e., intentionally, and for the purpose of being killed thereby. It 
might naturally be said, as in eftect it was, that death as the result 
of accident imports an external and violent agency as the cause. 

There was no question in the Paul case that the deceased came 
to his death through disease; no pretense couid properly be made 
as to death from disease in such a case. If the deceased had been 
asleep in a room into which a large quantity of water was poured 
through the accidental breaking of a water main, and in conse- 
quence thereof he had been drowned, no one could deny that the 
death was caused by accident and was not the result of disease, as 
that word is generally used among men. There is no difference in 
the case in principle if the death instead of being caused by water 
which was visible, was caused by gas which is invisible. In 
neither case would the idea even suggest itself that death was 
caused by disease. But in the case before us the facts are entirely 
different. 

The deceased died, as is said and as will be here conceded, from 
malignant pustule. Itis caused, as the plaintiff's witness testified, 
by the infliction upon the body of a certain kind of animal sub- 
stance, contact with diseased or putrid animal matter; this acts by 
producing at the point of contact with this matter a papula some- 
thing like a flea bite, which rapidly becomes a vesicle, a blister like 
affair, and then a pustule; this is accompanied by.a great deal of 
swelling in the parts immediately around it and a great deal of 
pain in the individual; the glands in the vicinity become infiltrated 
with blood and pus and become dark red or even black in color; 
the neighboring glands become involved; then comes almost im- 
mediately after, or together with these signs, a great prostration, 
and the patient dies in a short time, five to eight days generally 
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the extreme limits being from twenty-four hours to sixteen days; 
he dies of exhaustion. 

As to the cause of the pustule, the witness stated that the virus 
comes from the hide or hair or woolof animals suffering from this 
disease; from their flesh sometimes, or it may come from the feath- 
ers of birds that have been feeding upon this peculiar kind of car- 
rion; it may be communicated directly, that is by the immediate 
contact of the individual with it, by his touching it or handling it, 
and then bringing the matter in contact with the skin or thin 
mucous membrane; or it may be transported, as there are many 
cases known, by insects, flies, mosquitoes that have been feeding 
upon this, carrying it away and depositing it upon individuals. It 
is commonly known as malignant pustule, or charbon, or anthrax; 
they are all synonymous terms. It has been called wool sorter’s 
disease, because it happens among people that handle wools and 
hides, such as tanners, butchers and herdsmen, and those people 
that are engaged in business where they are brought in contact 
with that sort of thing. 

In answer to the question, “How rare is malignant pustule ?” 
this same witness for the plaintiff answered, “In the Eastern part 
of this country it is pretty rare; there have been some epidemics 
reported in America; in the eastern part of Massachusetts, I think 
about twenty years ago, there were quite a number of cases among 
the hair workers, people that take the hair that comes from abroad 
and make mattresses of it.” 

The witness thus designates the difficulty as an epidemic, which 
word is so frequently used in connection with disease as almost to 
be synonymous therewith. It was undoubtedly so used in this in- 
stance by the witness, who thus describes malignant pustule as a 
disease when referring to its frequency in Massachusetts some 
years ago. The word epidemic would scarcely be used to express 
a frequent occurrence of accidents. The witness also said that he 
has seen it termed in one standard authority as an acute infectious 
disease. He said that the special poison of the disease has been 
found to be a particular kind of bacteria, “ bacillus-anthrax.” 
The following question was put to the witness: “Is it not so, that 
anthrax is an acute, infectious malady which breaks out commonly 
in an epizootic or enzootic manner, and is not infrequently sporadic 
in herbivorous animals and swine, and is transmissible to a great 
number of other animals as well as to mankind?” The answer of 
the witness, after some fencing, was, “ Yes, I think that is correct.” 
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Malignant pustule differs, according to this same witness, from 
diptheria, smallpox, or scarlet fever, in the single fact that this is 
a particularly poisonous animal matter, and it has one particular 
germ from which it originates, as smallpox has another, and hy- 
drophobia another, and the cause of the difficulty in each case is 
some form of bacteria, transmissible to mankind. It can be con- 
tracted through eating the flesh of animals subject to the disease. 
The bacillus is very small, so small that it may enter in the pores of 
the skin, and an abrasion of the skin is not necessary, but might 
quicken the result. The forming of the pustule upon the skin is 
the product of the poison. 

Another witness for the plaintiff, who was a physician, said that 
he understood malignant pustule to be a development of the par- 
ticular bacilli in the system radiating from the point of contact. 
He added that the contagion might be internal as well as external, 
taken through the mouth or through the nose, and it is generally 
considered an acute infectious disease. 

Both these learned gentlemen, however, refused themselves to 
designate malignant pustule as a disease. 

Doctor Harris defined it as “a pathological condition and suc- 
cumbing of the body to the infliction of this particular poison.” 
Doctor Bailey says he considers it as a “pathological condition 
following this particular inroad of this particular kind of bacilli.” 

We all know that “pathology” as used generally means that 
part of medicine which explains the nature of diseases, their causes 
and symptons. A “pathological condition” means neither more 
nor less than a diseased condition of the body. The insurance in 
this case was against bodily injuries effected through external, vio- 
lent and accidental means. It was not to extend “to any death or 
disability which may have been caused wholly or in part by bodily 
infirmities or disease existing prior or subsequent to the date ” of 
the policy, “nor to any case except where the injury is the proxi- 
mate or sole cause of the disability or death.” There cannot be 
the slightest doubt that malignant pustule is regarded generally by 
those who have but the usual acquaintance with such matters as a 
disease. Every particle of testimony given by the doctors called 
by the plaintiff shows clearly to my mind that it is so regarded 
generally in the medical world, and that it is only when these doc- 
tors are asked to define the case in a manner to suit their refined 
notions of scientific and artistic accuracy that they define the 
trouble as a “ pathological condition of the body ” in the one case, 
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“succumbing to infliction of this particular poison,” and in the 
other “following this particular inroad of this particular kind of 
bacilli.” 

The difference between the cause of this condition and the 
causes of typhoid fever, tuberculosis, smallpox, scarlet fever and 
such like diseases, is that this particular condition is caused by 
different bacilli from the others, and they come in contact with the 
skin or enter into its pores, while in the other cases they are gen- 
erally breathed in. But no abrasion of the skin is needed to pro- 
duce the contact of the bacilli, and what follows from such contact 
seems to be as plainly a disease as in the case of smallpox or ty- 
phoid fever. 

The question then is, even assuming that some particular physi- 
cians refuse to call this a disease and describe it as a pathological 
condition, whether it is not a disease within the meaning of that 
term as used in this policy? Taking all the facts testified to by 
these physicians of the plaintiff, including their own special de- 
scription of this condition of the body, it seems to me there can 
be no intelligent, rational doubt that the insured died from a dis- 
ease attacking him subsequent to the issuing of the policy. The 
definition given by the physicians for the plaintiff as to the diffi- 
culty being a pathological condition of the body and not a disease, 
is upon these facts entirely too fragile to base a recovery upon, and 
the distinction between a disease and a pathological condition of 
the body is with reference to this case much too refined for com- 
mon acceptance. It seems to me clear that the meaning of the 
words used in the policy cover just such a case, and that the par- 
ties never intended that a cause of death which to all outward ap- 
pearances and to the world in general was a disease should be con- 
verted into a “pathological condition” of the body caused by an 
accident. 

The judgment should be reversed and a new trial ordered, costs 
to abide event. 

Andrews, Earl, Finch and Gray, JJ., concur. O’Brien, J., reads 
dissenting opinion, and Ruger, C. J., concurs. 





UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF MISSISSIPPI, W. D. 


COTTEN 
vs. 


FIDELITY & CASUALTY CO.* 


An accident policy provided that it did not cover entering or leaving moving 
trains, ‘“‘ railway employes excepted.” 


Held, That one employed to board incoming and outgoing trains and check 
baggage for a transfer company was within the exception, and whether 
he voluntarily exposed himself to unnecessary danger within a policy 
prohibition was a question for the jury. 

Near-sightedness is not a bodily infirmity within the policy. 


An order for a premium, drawn on an employer and accepted by the company, 
but not presented until after the death of the insured, estops the com- 
pany from claiming forfeiture for non-payment of premium. 

Receipt of the premium by the agent after the death of the insured, with 


knowledge of the facts, estops the company from setting up those facts 
as defences. 


Dasyey, McCase & Anverson, for Plaintiff. 
Miter, Surra & Hirsu, for Defendant. 


Hitt, J. 

This is an action brought by the plaintiff, Mrs. Theresa Cotten, 
against the defendant corporation, to recover the sum of $3,000, 
with interest, alleged to be due upon an accident insurance policy, 
issued to William M. Cotten, the son of the plaintiff, for her benefit 
in case of his death from accidental causes. 

The questions now for decision arise: (1) Upon defendant's 
motion for leave to file two additional pleas to plaintiff's declara- 
tion; (2) upon defendant’s motion for a peremptory instruction to 
the jury to return a verdict for it; and (3) on the plaintiffs motion 
for a peremptory instruction to the jury to return a verdict for her. 
These several motions are made at the conclusion of the evidence 


* Decision rendered, January 17, 1890. 
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on both sides, and will be considered in the order stated, after a 
statement of the facts established beyond dispute, which are as 
follows :— 

Cotten, to whom the policy was issued, was a young man about 
thirty-two yeurs of age, of rather small stature, was inclined to be 
near-sighted, and usually wore glasses to aid his vision, but could 
see without them, and had been engaged for some twelve years on 
the Vicksburg & Meridian Railway, as a seller of books, news- 
papers, etc., usually sold by such persons, as baggage-master, and 
for some time before, and at the time the policy was issued to hi, 
as transfer agent on the railroad; his business mainly being to 
meet the passenger trains at Jackson, or between Vicksburg and 
Jackson, and take up the checks of the baggage designed for other 
lines of transportation and destination, and place thereon the 
checks of the transfer company in whose employment he was, and 
which transfer company was employed by the railroad company to 
perform that service, which service was necessary to be done for 
the railroad in conducting its business. Getting on moving trains 
was shown to have been an incident of his business. Cotten was on 
the railroad, and engaged in this business, when the contract of 
insurance was entered into between him and one Strong, the agent 
of the defendant, who issued the policy, and received the order on 
Charles Wheeler, who was the manager of the transfer company, 
and Cotten’s employer, for the payment of the premiums, payable 
in four installments, which premiums would have been paid by 
Wheeler according to the terms of the order if application had 
been made to him therefor, but which order was never presented 
to the drawee, or payment demanded. The application for the 
policy and the policy constitute the contract between the parties, 
and each contains the usual conditions and stipulations found in 
contracts of this character, only a few of which need be stated to 
an understanding of the questions raised by the motions. The 
application is for a policy of insurance against bodily injuries, 
effected through “external, violent, and accidental means,” which 
policy was based upon the following statement of facts, warranted 
to be true: That assured’s occupation was transfer agent; that he 
was thirty-two years of age, and resided in Vicksburg; that his 
employer was the Vicksburg Transfer Company, and his wages 
were $75 per month; the amount of insurance to be $3,000 in case 
of accidental death, payable to plaintiff, his mother; amount of 
weekly indemnity for totally disabling injuries not to exceed $15; 
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that he had never had, nor was he then subject to, fits, disorders of 
the brain, or any bodily or mental infirmity. The premiums to be 
paid for the time for which the insurance was taken altogether 
amounted to the sum of $30. Upon the back of the policy is a 
condition that the policy shall not cover injuries resulting from the 
following causes :— 

Entering, or trying to enter or leave, a moving conveyance, using steam as 
a motive power; riding in or on any such conveyance, not provided for the 
transportation of passengers; walking or being on any railway bridge or road- 
bed. Railroad employes excepted. * * * Voluntary exposure to unnecessary 
danger. * * * 

On the 26th day of January, 1888, Cotten met the passenger 
train coming from Jackson to Vicksburg at the depot at Jackson, 
and went into the baggage-car, and hung up his overcoat and ring 
on which were his transfer checks, stating that he had to go across 
the street, but would return. Soon after this the train backed 
down on the switch, and entered on the main track to Vicksburg. 
There is on the side of the track just west of the crossing on Capitol 
Street a coal chute, where the train usually stopped and took on 
coal when going towards Vicksburg; and the intention of the 
engineer was to stop for that purpose at that time, until he got 
near the chute, when, learning from his fireman that it was not 
necessary, went on. The train was then running at a rate of speed 
of between four and six miles per hour, and this was its speed 
when Cotten attempted to get on it; he having come up Capitol 
Street to the point where the baggage-car usually stood when the 
engine was receiving coal. Assured, while attempting to get on 
the train, as is supposed (no one having witnessed the accident), 
by some misstep or other accident was thrown under the train, and 
one limb was severed from his body by the wheels, from which 
injury he died the same evening. Some time after Cotten’s death, 
Strong, the agent of the defendant, who took the application and 
issued the policy, and the only agent which defendant, at that time, 
had in this state, made an examination of all the circumstances 
connected with Cotten’s death, and afterwards demanded of 
plaintiff the payment of the $30, the sum of the installments 
agreed to be paid, promising that the full amount of $3,000 would 
be paid within the time specified in the policy, and received from 
the plaintiff the money, for which he, as such agent, gave a receipt, 
and sent the money to the general agent of the defendant at 
Chicago, Ill., who some time afterwards returned the money to 
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plaintiff, who immediately sent it back to the general agent, and 
demanded the payment of the policy. The general agent declined 
to accept it, and refused to pay the policy, upon the ground that 
the premium had not been paid before the death of Cotten. Cot- 
ten was classed as a “ medium” risk, which classification embraces 
baggage-masters, express messengers, and brakemen on passenger 
trains, and was charged the same rate that they were. 

These are all the facts necessary to be stated for a decision of the 
questions raised by the motions. 

This being the first suit, in either the state or federal courts, in 
this state upon an accident policy, the questions involved have been 
examined and presented by the distinguished counsel on both sides 
with unusual care and ability, and numerous authorities have been 
cited and commented upon, which, considered together, establish 
rules of a general character, which are not so difficult to under- 
stand in themselves, the difficulty being in their application to the 
different facts in each case. 

First. Insurance companies are bound by the acts, declarations, 
and agreements made by their agents, who are authorized to solicit 
insurance and to receive premiums, and issue and deliver policies; 
the acts, representations, and agreements of the agent being the 
acts of the companies. 

Secondly. The contracts, covenants, and agreements, when made, 
and notin violation of law or public policy, are binding on both 
the insurer and the insured. 

Thirdly. When the assured, in his application, makes statements 
required of him by the insurer, which he warrants to be true, and 
which, if untrue, under the contract, are to avoid the policy, they 
will have that effect, whether they are material or not, provided 
the statements made and warranted to be true are clearly within 
the meaning of the warranty, and so understood by the applicant, 
or made under such circumstances that he is estopped from deny- 
ing that he so understood them. 

Fourthly. In cases of doubt as to the proper construction of the 
contract, the conditions for forfeiture must be construed strictly 
against the company, and liberally in favor of the assured. And 
this is so for the reason that these conditions have the effect, if 
enforced, to defeat the very object of the contract. Insurance 
companies, in order to protect themselves against fraud and impo- 
sition, annex to the policies issued by them many conditions by 
which to avoid their obligations, many of which are put in type so 
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small as not easily to be read, and are either not read, or, if read, 
not understood by the assured, and which importunate agents 
sometimes studiously avoid explaining and making known to the 
assured. The strict enforcement of these conditions would often 
work a great wrong to the confiding applicant, who often parts with 
his hard earnings with the hope and expectation of receiving some 
indemnity in the day of misfortune for himself, or some support 
for his wife and children, or his parents, dependent upon his labors, 
when he is no longer able to provide for them. This rule is not 
only well established, but is right, and should be applied in all 
proper cases. 

These are all the general rules that need be stated. The first 
question to be considered is: Shall the proposed amended pleas 
be filed? These pleas,in substance, allege that Cotten represented 
in his application that he was not possessed of, nor subject to, any 
bodily infirmity, and warranted the statements to be true, whereas, 
he was before that time, and was then, near-sighted and defective 
in his vision. Under the statutes of both the United States and 
this state, and the rules of practice, amendments may, on proper 
conditions, be allowed to the pleadings at any time before verdict, 
so as to bring the merits of the controversy between the parties 
fairly to trial; the necessity for such amendments often growing 
out of newly-discovered testimony, or arising from an unexpected 
presentation of the issues and development of the case; but this 
rule does not relieve the pleader from presenting his plea within 
the time required by the statute or the practice of the court, or 
within a reasonable time after ascertaining the facts upon which 
the defense is based, or, which is the same thing, a knowledge of 
such facts as will put a reasonable man on inquiry, which, if prose- 
cuted, would have led to a knowledge of the matters sought to be 
pleaded. 

The proof is that the policy was issued by Strong, the agent of 
the defendant, on the train, and while Cotten was in the discharge 
of his duties as transfer agent. The evidence further shows that 
Cotten usually wore eye-glasses, and the presumption is, had them 
on at that time. Strong is, as far as the evidence shows, still the 
agent of the defendant, and his knowledge of this fact was the 
knowledge of the defendant. In addition to this, the defendant’s 
counsel reside here, as did Cotten in his lifetime. A very little 
inquiry would have informed the counsel that Cotten wore eye- 
glasses, and the inference could easily have been drawn that it was 
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to aid his eye-sight. I take it that the proper rule is that, when 
application is made to amend the pleadings after the trial has 
commenced, if required, it will only be allowed upon affidavit that 
the facts upon which the plea is based were not before known to 
the defendant; so that, if there were no other reasons for overruling 
the motion, it comes too late. But if the pleas were allowed to be 
filed, under the proof they could not be maintained. There is 
almost as much difference in the eye-sight of persons as in any- 
thing else. Some distinguish objects clearly at long distances; 
others only at short distances. Many of the latter use glasses to 
aid their vision, but perhaps not one in fifty of this class, if asked 
if he was laboring under bodily infirmity, would suppose that any 
allusion was made to his eye-sight, so long, at least, as his vision, 
aided or unaided, enabled him to attend to business as other peo- 
ple, which the proof shows Cotten had done for twelve years, and 
that of a difficult and hazardous character. A fair, not to say lib- 
eral, construction to be placed upon the answer of Cotten is that 
he did not, and could not be expected to, suppose that his eye-sight 
was involved in the answer he made, or that he was warranting 
that his eye-sight was good. But this is not all. The agent, 
Strong, must be presumed, at the time the policy was issued, to 
have known that Cotten wore eye-glasses, and that it was to aid 
his sight. This was apparent; and, under the generai rule, general 
warranties of soundness do not embrace patent and obvious 
detects. This is enough to say on this motion. 

The second motion is to instruct the jury to return their verdict 
for the defendant. The contract being admitted, as well as the 
death of assured, during the period of the insurance, through 
external, violent, and accidental means, the plaintiff is entitled to 
recover the amount of the policy, unless defeated by the establish- 
ment of some affirmative defense; a number of which have been 
set up by special pleas, but most of which, under the proof, have 
been: abandoned by the defendant, and need not be considered. 
The failure to present the order for the payment of the installments 
of the premium as they fell due, when they would have been paid 
if presented, estops the defendant from setting up this defense, 
even if the premium had not been afterwards demanded and paid. 
Cotten was insured as a “railroad employe,” within the meaning 
of the policy, although not employed by the railroad company,— 
the words of exceptiun, “railroad employes,” having reference to 
the character of employment, rather than to who is the employer,— 





14 Report of Deciswns. [Jan., 


and therefore had the right to go on or go off the train when mov- 
ing, or to stand on the road-bed. The main and it may be said 
the only really debatable gound of defense is, that Cotten attempted 
to get on the train unnecessarily and voluntarily while it was in 
motion, which, it is claimed, was a “ voluntary exposure to unnec- 
essary danger,” within the meaning of the condition quoted. 
Whether this is so or not deserves serious consideration. In one 
sense of the term he did go there voluntarily and unnecessarily, for 
he voluntarily engaged in the business of a transfer agent on the 
Vicksburg & Meridian Railroad; but when he engaged in that 
service, which he had a right to do, and assumed the risks of the 
position, to indemnify himself against which risks he took out this 
policy, it became necessary that he should go on the train, and, 
being necessary, it was in that sense involuntary. 

It has been urged with earnestness by defendant’s counsel that 
he should not have left the baygage-car when he entered it and 
hung up his coat and checks. What his purpose was we do not 
know, but must presume it was fawful and perhaps necessary. 
The defendant has failed to show that it was not, and the burden 
is on it todo so. He had every reason to suppose that the train 
would stop for coal at the chute, and was at the place where he 
could have boarded it while it was standing still; but, contrary to 
what we must presume under the circumstances he reasonably 
expected, it moved on, but at such a low rate of speed, as the evi- 
dence shows, that any one accustomed to getting on a moving 
train could then have done so without danger. Accidents may, 
and sometimes do, happen in getting on the train when standing 
still; but it was also the purpose to secure indemnity for injuries 
which might be receiving when getting on or off a moving train 
that this policy was obtained. Whether or not his effort to get on 
the train moving at the rate stated was as a “voluntary exposure 
to unnecessary danger,” is a question for the jury. 

As a further answer to the defenses set up by defendant, itis to 
be presumed that the examination made by Strong, after the death 
of Cotten, was under instructions of the defendant. Without any 
fraud or misrepresentations by plaintiff, or any one acting for her, 
Strong, the agent, demanded and received the full amount of the 
premiums due, and paid the same over to the defendant, upon the 
understanding that the amount of the policy would be paid within 
the specified time; in all of which he appears to have acted in good 
faith towards both parties. This, it seems to me, should be held 
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asa waiver of all the other defenses based on facts known to Strong 
at the time he collected the premium, and now set up, and binds 
the defendant, whose refusal to pay the amount of the policy must 
have arisen from some misunderstanding of such facts: Associa- 
tion vs. Beck, 40 Amer. Rep., 296; Oshkosh Gas-Light Co. vs. Ger- 
mania Fire Ins. Co.,17 Ins. L. J., 779; Insurance Co. vs. Raddin, 
120 U. S., 183-197; 1 Wood, Fire Ins., 50, 51; Schoneman vs. In- 
surance Co., 16 Neb. 404. 

The result is that the motion of the defendant for an instruction 
by the court to the jury to return a verdict in its favor must be 
overruled, and the motion of the plaintiff for an instruction by the 
court to the jury to return a verdict in her favor for the sum of 
$3,000, with 6 per cent interest thereon, according to the policy, 
must be sustained. 


SUPREME COURT OF KANSAS. 


GERMAN INS. CO., or Freeport, I1t., 
vs. 


GRAY.* 


In an application for insurance, where correct answers are given to a general 
agent of the company respecting incumbrances on the property of the 
applicant, and such agent fails to mention the incumbrances in the written 
application, but procures the signature of the applicant, accepts the pre- 
mium, and closes the contract, the company will not be relieved from lia- 
bility on account of misrepresentations in the application, although it 
was stipulated therein that it should be considered a part of the policy 


and a warranty by the insured of the truth of the statements which it 
contained. 


A general agent of an insurance company can modify the insurance contract, 
or waive a condition of a written policy by parol. 

A provision in an insurance policy respecting incumbrances on the prop- 
erty insured may be waived by the insurance company or its general 
agent; and this, although the policy contains a printed stipulation that 
no agent of the company or any person other than the president or secre- 
tary shall have authority to waive any of the terms or conditions of the 


policy, and all agreements by the president or secretary must be signed 
by either of them. 


* Decision rendered, April 4, 1890 
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Where proofs of loss are taken by a duly authorized adjuster of the company 
who expresses satisfaction with the same, and states that he will forward 
them to the office of the company, and that the loss will soon be paid, the 
insured has a right to assume, until notified to the contrary, that no 
other or different proofs will be required; and the failure of the company 
to object to them within a reasonable time precludes it from thereafter 
objecting that they are insufficient. 


This was an action for loss by fire upon a policy of insurance 
executed December 4, 1885, insuring, among other property, the fol- 
lowing, for the amounts named: Barn and shed, $200; hay in barn, 
$200; grain in barn and in stack on cultivate premises, $1,500; 
farming implements, $300. The fire occurred on May 28, 1886, and 
the property mentioned, which is alleged to be of the total value of 
$2,200, was wholly destroyed by the fire. The plaintiff alleged that 
the contract of insurance was in full force at the time of the fire, 
and that the property was destroyed without any fault of his, and 
that he had fully complied with all the requirements and agree- 
ments of the contract, but the insurance company refused, and 
still refuses, to pay the amount of the loss. He demanded judg- 
ment in the sum of $2,200, with interest from the time of the fire. 
The answer alleged that in the application for insurance by Gray 
he warranted that all the answers made by him to questions therein 
propounded were true; that, in response to a question in regard to 
what mortgages and incumbrances were upon the property, he 
failed to disclose a mortgage for $5,749.35, dated March 23, 1885, in 
favor of John S. Woods; and, further, that Gray, after the issuance 
of the policy, and without the consent of the insurance company 
indorsed on the policy, and in violation of the terms of the policy, 
incumbered and mortgaged the property insured under the policy 
as follows: On May 15, 1886, he made and delivered a mortgage 
to A. Brennaman for $3,110, upon the real estate on which the in- 
sured buildings stood, and upon 2,000 bushels of wheat in the 
granary, and about 300 acres of growing wheat; and, further, on 
December 22, 1885, that he made and delivered to Sumner County 
Bank a mortgage of $700 on some farming implements and other 
articles covered by the policy. In his reply Gray admitted the 
existence and the making of the mortgages mentioned in the an- 
swer, but alleged that he gave a full statement of all the incum- 
brances on the property, when the application for insurance was 
made, and also made known to the defendant that the mortgages 
would mature during the existence of the policy, and that he would 
be wholly unable to meet the indebtedness or remove the incum- 
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brances, except by making and giving new mortgages, and renew- 
ing the incumbrances on the property; and he alleges that it was 
expressly stipulated and agreed between himself and the insurance 
company that he should be permitted to incumber his property, and 
and that H. Steinbuschel & Bro., the duly-authorized agents of the 
. company, expressly waived the condition written in the policy 
against incumbrances, and expressly agreed in behalf of the com- 
pany that he should have the right, notwithstanding the printed 
stipulations, to renew and extend the mortgages and incumbrances 
upon the property, or any part thereof. 

Upon the trial the jury returned special findings of fact with 
their general verdict, as follows:— 


Question. Were there any chattel mortgages on the wheat covered by the 
insurance policy sued on in this action at the time said insurance policy was 
issued and delivered to Anderson Gray? A. Yes. (5) Q. Did the said 
plaintiffat any time after the insurance and delivery to the said Anderson Gray 
of the insurance policy sued on in this action, and before the time plaintiff 
claims that the property covered by said policy was destroyed by fire, give to 
any person any chattel mortgage upon any of the property covered by said 
policy? A. Yes. (7) Q. Were there any chattel mortgages upon any of 
the property covered by the insurance policy sued on in this action at the time 
said plaintiff claims the said property was destroyed by fire? A. Yes. (10) 
Q. What was the value of each item of property insured at the time plaintiff 
claims the same was destroyed by fire? <A. 2,000 bushels wheat, $1,500; six 
tons of hay, $18; 2 two-horse Bain wagons, $80; 1 piano-box single buggy, 
$100; 1 ten-foot Hodge header, $100; 1 Buckeye mower, $40; 1 Bradley hay- 

. rake, $15; 1 corn-planter, $45; 1 Wier double cultivator, $15; 1 press wheat- 
drill, $40; 2 one-horse wheat-drills, $30; 1 wheat fanning-mill, $30; barn, 
$800; harness, $55. (11) Q. What interest did the plaintiff have in and to 
each separate item of said property at the time he claims said property was 
destroyed? A. Wheat, owner; hay, owner; Bain two-horse wagons, owner; 
1 piano-box single buggy, owner; header, owner; 1 mower, owner; 1 hay- 
rate, owner; corn-planter, owner; double cultivator, owner; press wheat- 
drill, owner; 2 one-horse wheat-drills, owner; fanning-mill, owner; barn, 
owner; harness, owner. (12) Q. What was the value of the plaintiff’s inter- 
est in each item of said property at the time said plaintiff claims the same 
was destroyed by fire? A. Same as No.10. (13) Q. Did the plaintiff read the 
written application for insurance which has been offered in evidence in the 
case before or at the time he signed the same? A. No. (14) Q. Could 
plaintiff at that time read writing and printing well enough to read such 
written application? A. Yes. (15) Q. Did plaintiff have an opportunity to 
read said written application before or at the time he signed the same? A. 
Yes. (16) Q. Did Anderson Gray, the plaintiff in this action, tell Mr. Stein- 
buschel, the agent of said defendant, at the time said written application for 
insurance was being written up, or before that time, of the existence of any 
mortgages upon any of the property covered by said insurance policy other 
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than the one mentioned in said written application? A. Yes. (18) Q. Ifyou 
answer question 16 in the affirmative, then you may state if said agent of the 
defendant stated to. plaintiff at that time that he would not mention such 
mortgages in said written application? A. Yes. (20) Q. If all the mortgages 
that were upon the said property, or any part thereof, so covered by said 
insurance policy, were not mentioned in said written application, state fully 
why they were not so mentioned, and all the reasons therefor, so far as you 
find that they were known to plaintiff at that time? A. Agent refused to 
put it in application, saying it was not necessary, because ‘I issue my own 
policies and adjust the losses.” (21) Q. Was the plaintiff at any time 
authorized by said defendant to mortgage or remortgage the said property 
covered by said insurance policy after the said insurance was issued and de- 
livered to said plaintiff? A. Yes. (22) Q. If you answer question No. 21 in 
the affirmative, you will then please state at what time said authority was 
given, and by what officer or agent such authority was given, and whether 
such authority was given orally or in writing? <A. First, when application 
was made out; second, when policy was returned by Steinbuschel and brother, 
district agent. Orally. We, the jury impaneled and sworn in thé above- 
entitled case, do upon our oaths find for the plaintiff, and assess the amount 
of his recovery at $2,018, with interest at 7 per cent from July 28, 1886. 

A motion for a new trial was made and overruled, and the court 
thereupon entered judgment in accordance with the verdict for 
$2,125.95, with the interest thereon from June 4, 1887, at the rate 
of 7 per cent per annum. The insurance company brings the case 
here, alleging error, and asking a reversal of the judgment. 


G. W. Barnett, Grorce & Kine, and W. F. Ricurmire, for Plaintiff 
in Error. 
McDonatp & Parker, for Defendant in Error. 


Jounston, J., (after stating the facts as above.) 

The greater part of the testimony taken in the case was with 
reference to the extent and value of the property destroyed, and as 
to whether or not the fire was the result of the action of the in- 
sured. But these questions, as well as all others upon which there 
was a conflict of evidence, have been determined by the jury in 
favor of the insured. The insurance company now seeks to escape 
liability upon the ground that Gray failed to disclose the existence 
of incumbrances upon the property when he made the application 
for insurance, and also because he had incumbered the property 
after the policy was issued without the consent of the company 
indorsed thereon, and in violation of its provisions. The applica- 
tion for insurance was made on December 2, 1885, to Steinbuschel 
& Bro., of Wichita, who were agents of the company for that por- 
tion of the state in which the property was situated. They wrote 
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the answers to the questions propounded to Gray, and the appli- 
cation contained the statement that the answers made were true. 
The application only mentions one mortgage, but Gray testifies 
that he stated his indebtedness and the incumbrances on his prop- 
erty to the agents fully and in detail, telling them that it would be 
necessary for him to mortgage and remortgage his property in the 
conduct of his business during the time for which the insurance 
was contracted. This is disputed; but the jury sustain Gray, and 
find that the company was fully informed in respect to the existing 
incumbrances. The policy was not delivered by the agents at the 
time the application was made, but was sent by them to Gray at 
Conway Springs, Sumner County, near which place he resided. 
Soon after it had been so delivered, he discovered that it contained 
a provision that if the property should thereafter become mort- 
gaged or incumbered, or, in case a change should take place in the 
title, the policy should be null and void. He immediately went to 
the agent, called his attention to the provision prohibiting the 
incumbering of his property, and insisted that it must be changed. 
After looking at the policy, Steinbuschel said that he would waive 
the condition relative to incumbrances, stating that he had author- 
ity for that purpose, and Gray, acting upon this waiver and agree- 
ment, mortgaged the property, as has already been stated. The 
incumbrances placed on the property, however, were mostly, if not 
entirely, the renewal and extension of debts and mortgages exist- 
ing when the contract of insurance was made. In regard to the 
misrepresentations in the application, we must assume that Gray 
gave correct answers to all questions asked. There was no con- 
cealment nor deception on his part. Steinbuschel, authorized by 
and acting for the company, prepared the application, and pur- 
posely omitted a fuller statement concerning incumbrances. It 
was the fault of Steinbuschel or thecompany which he represented, 
and not of the insured, that the application did not contain a com- 
plete statement. Steinbuschel having authority, his act must be 
treated as the act of the company, and through him the company 
had knowledge of all the incumbrances. With this knowledge, 
the company accepted the risk, and the premium therefor, induced 
Gray to sign the application, which did not state the whole truth, 
and now, when the loss occurs, they cannot, under our decisions, 
insist on the breach of warranty or the untruth of the representa- 
tions: Sullivan vs. Insurance Co., 34 Kam.,170; Insurance Co. vs. 
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Pearce, 39 Kan., 396; Insurance Co. vs. Barnes, 41 Kan., 161; Pro- 
tective Union vs. Gardner, 41 Kan., 401. 

It is next contended that the giving of the subsequent mort- 
gages by the insured avoided the policy; and in that connection it 
is urged that error was committed in admitting testimony of the 
verbal agreement modifying the terms of the policy, and waiving 
its conditions. We think the waiver must be upheld, and the 
point made by the company overruled. The agents who made the 
agreement were more than mere local or soliciting agents. They 
fully represented the company within a certain district; were 
authorized to solicit insurance, receive moneys and premiums, issue 
and renew policies; and the testimony is that they appointed sub- 
agents and adjusted losses. Only a short time previous to the 
making of the contract in question, they adjusted a loss under 
another insurance policy issued by the same company to Gray, and 
paid him the amount of the loss. Gray had a right to assume, and 
we may fiirly assume, that they were general agents of the com- 
pany. In this state the courts have taken a liberal view with ref- 
erence to the power of agenis, and especially where they were 
representing foreign cempanies, which can only act through their 
agents, and where the agent is practically the principal in the 
making of contracts: Insurance Co. vs. McLanathan, 11 Kan., 549, 
and cases above cited. Being general agents, empowered to make 
and renew contracts, they stood in this respect in the place of the 
company, and certainly must be held to have the power to modify 
the same, or to waive any of the conditions in the contract which 
they had made. We are referred to Insurance Co. vs. Gibbons 
(Cal. S. C.), where the power of the agent to waive a condition was 
denied. In that case the agent had.no authority from his company 
except as a soliciting agent, and it did not appear that he had any 
authority to issue policies, and he did not even countersign them - 
when issued. In that case, however, it was said that “it has gen- 
erally been held that where a person in procuring an insurance 
upon his property acts in good faith, and without any knowledge 
of any limitations upon the authority of the agent of the insurance 
company effecting the insurance, such person may assume that the 
agent isa general agent of the insurance company for that pur- 
pose; that he stands in the place of the company; and that the 
company will be bound by any terms or conditions or any waiver 
of terms or conditions which the agent may agree to while acting 
for the company in consummating the insurance.” Ifit was within 
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the power of the company, acting through its agents, to waive a 
condition or change the contract, it surely might do so by a parol 
contract, and might even waive the provisions stated in the policy 
with reference to the manner of altering or waiving its terms and 
conditions. In Insurance Co. vs. Earle (33 Mich., 143), the court, 
in considering the question whether an agent of a company might 
change the conditions of a policy by parol, wherein it was provided 
that it could only be done upon the consent of the company written 
thereon, held that the written policy might be changed by parol, 
and stated that “a written bargain is of no higher legal degree than 
aparol one. Either may vary or discharge the other, and there can 
be no more force in an agreement in writing not to agree by parol 
thin a parol agreement not to agree in writing. Every such agree- 
ment is ended by the new one which contradicts it.” See, also, 
Insurance Co. vs. Fahrenkrug, 68 Ill., 463. In the present case, as 
in some of the cases cited, it was stipulated in the policy that no 
agent of the company, or any other person than the president or 
secretary, should have authority to alter or waive any of the terms 
or conditions of the policy, or make any indorsement thereon, and 
all agreements of the president or secretary must be signed by 
either of them. This provision, however, may be modified by the 
company to the same extent as any other, and whatever the com- 
pany can do may be done by its general agents. 

Reiner vs. Insurance Co. (18 Ins. L. J., 577) was a case some- 
wuat similar to the one we are considering. In that case the 
policy provided that the application should form a part of the 
policy and a warranty by the assured. In the application for 
insurance it was stated that the property insured was not incum- 
berel, but it appeared that the property was mortgaged, and that 
the insured informed the agent of the company of the existence of 
the mortgages, and he falsely wrote the answers therein, and the 
application was signed at the request of the agent. In the policy 
issued was a provision that “no act or omission of the company, or 
any act of its officers or agents, shall be deemed, construed, or held 
to ba a waiver of a full and strict compliance with the foregoing 
provisions of the terms and conditions of this policy, except it be 
a waiver or extension in express terms and in writing, signed by 
the president or secretary of the company.” It was held that the 
action of the agent, with knowledge of the existence of the mortgage, 
was binding upon the company, and a waiver of the condition 
of the policy against incumbrances; and this, notwithstanding 
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the limitation of authority of such agent expressed in the pro- 
vision quoted on the face of the policy. Speaking of the restric- 
tion, the court said: ‘“ We must hold, however, that such attempted 
restrictions upon the power of the company or its general officers 
or agents, acting within the scope of their general authority, to 
subsequently modify the contract and bind the company in a 
manner contrary to such previous conditions in the policy are 
ineffectual. Especially is this true in respect to a foreign insur- 
ance company whose officers are practically inaccessible to the 
assured.” Citing Gans vs. Insurance Co., 43 Wis., 108; Insurance 
Co. vs. Gallatin, 48 Wis., 36; Shafer vs. Insurance Co., 53 Wis., 361; 
Lamberton vs. Insurance Co., 18 Ins. L. J., 873; Willceuts vs. Insur- 
ance Co., 81 Ind., 308; Steen vs. Insurance Co., 89 N. Y., 326; Rich- 
mond vs. Insurance Co., 79 N. Y., 230; Eastern R. Co. vs. Relief 
Fire Ins. Co., 105 Mass., 570; Insurance Co. vs. Green, 57 Ga., 469; 
Insurance Co. vs. Earle, 33 Mich., 143. The court, proceeding 
further, says: ‘Of course, an insurance company, and especially 
a foreign insurance company, in making contracts of insurance, 
and adjusting, settling, and paying losses must act through its 
agents, if at all. To hold that, in such negotiations between such 
general agents and the assured, the latter is bound, but that in the 
same transaction the company, the agent’s principal, cannot be 
bound by reason of having incapacitated itself and them, by pre- 
vious stipulation, from agreeing to anything contrary to the condi- 
tions contained in the original contract, is, under most policies, in 
effect to hold that there is no mutuality in such contracts, and 
that the powers of such general agents are limited to the obtain- 
ing of premiums, and then defeating the enforcement of the poli- 
cies upon which they were paid.” It is clear that the company was 
not so bound but that‘it might modify any contract which it had 
made, or waive any of the conditions contained therein; and this 
may be done through its general agents. The knowledge of Stein- 
buschel & Bro. in this case was the knowledge of the company, 
and their act was its act. When Gray applied for the insurance 
he informed the company with reference to the incumbrances as 
well as his necessity and purpose to continue them. Knowing 
these facts, the premium was accepted, and the policy issued. 
Subsequent to the issuance of the policy, there was an express 
agreement that he might renew his mortgages as he had informed 
the company it would be necessary to do, and the renewal of the 
incumbrances did not in any material degree affect the risk which 
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the company took. Accepting his statement, as the jury have 
done, we must assume that he acted in good faith with the com- 
pany and its agents, and that he was induced by the agreements 
and action of the company to believe that he was warranted in 
renewing the mortgages. After receiving and retaining the pre- 
mium, knowing the purpose and necessity of Gray to renew the 
incumbrances, and after a specific agreement waiving that condi- 
tion of the policy, and authorizing him to renew the incumbrances, 
and after remaining silent and allowing him to proceed as though 
he was insured, until a loss occurs, the company will not be heard 
to repudiate its contract or to deny its liability. We are aware 
that the authorities are not uniform upon the subject of waivers 
in policies like this one, but forfeitures are not favored in the law, 
and the view we have taken of the power of a general agent to 
waive the condition of a policy is more satisfactory to us, and is 
sufficiently supported. In addition to the authorities already 
cited, see the following: Young vs. Insurance Co., 45 Iowa, 377; 
King vs. Insurance Co., 72 Iowa, 310; Morrison vs. Insurance Co., 
17 Ins. L. J., 249; McGurk vs. Insurance Co.,16 Atl. Rep., 263; 
Insurance Co. vs. Gallatin, 48 Wis., 36; Bartlett vs. Insurance Co., 41 
N. W. Rep., 601; Key vs. Insurance Co., id., 614; Aid Ass’n vs. 
Sweetser, 19 N. E. Rep., 722; 2 Wood, Ins., §§ 422, 525. 

It is further contended that a forfeiture occurred by reason of 
the failure of Gray to send proofs of loss to the company. It is 
shown that immediately after the fire he notified Steinbuschel & 
Bro. of the loss, and they stated that they would at once inform 
the company. Within a few days an adjuster of the company, 
whose authority is not denied, came to Gray’s place, and requested 
him to go before an officer and make proof of loss. The proofs 
were reduced to writing, signed, and sworn to, and delivered to 
the adjuster; and there is testimony to the effect that he expressed 
satisfaction with them, and stated that he would forward them to 
the company’s office, and would return in a few days, and settle the 
loss. This testimony was submitted to the jury under the follow- 
ing directions: “There is evidence tending to show that these 
statements were taken by said Winne as the agent of said com- 
pany, and sent to said company, and it will be a question for the 
jury to determine whether such statements and proofs are such as 
are required by the policy; and, if not, whether the plaintiff was 
justified under the circumstances in believing, and did believe, 
that the proofs were satisfactory to the agent of the company and 


. 
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to the company, and that no further proofs would be required; and 
if the jury find from the evidence that the plaintiff was justified 
in believing, and did believe, that the proofs furnished to said 
Winne were satisfactory to him and to the company; and further 
find that such proofs and statements were sent to the company by 
said Winue, and that the company made no objection thereto, and 
requested no further proofs to be made by the plaintiff within a 
reasonable time, and within the sixty days after the fire,—the jury 
would be justified in finding that defendant had waived the making 
of further proofs of loss. If, at the time such affidavits and state- 
ments were made at the request of said Winne, it was understood 
between said agent and said plaintiff that such statements and 
affidavits should not constitute the proofs required by the policy, 
and should not be considered as a waiver of such proofs, and that 
by taking such statements and affidavits said Winne should not 
and did not waive the making of the proofs in accordance with the 
provisions of the policy, then the jury would not be justified in 
finding that the taking of such statements and affidavits by said 
Winne, or that the acts and conduct of said Winne at the time of 
taking such statements and affidavits, constituted a waiver of the 
proofs required by the policy.” The testimony was sufficient to 
sustain the finding of the jury. Neither the adjuster nor any one 
representing the company returned the proofs, or claimed that 
they were insufficient. The company recognized the loss, took all 
the proofs it deemed essential to an adjustment, and, instead of 
claiming that they were insufficient, expressed satisfaction with 
them, and stated that the loss would soon be paid. Assuming the 
existence of the facts stated, we think the assured had a right to 
assume, until notified to the contrary, that no other or different 
proofs would be required. There are some criticisms in regard to 
the refusal of the court to give instructions, but what has already 
been said in the opinion disposes of the material objections that 
are made. The charge of the court fairly submitted the questions 
involved to thejury. Finding no error, the judgment of the district 
court will be affirmed. All the justices concurring. 
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SUPREME COURT OF MICHIGAN. 


HANNAN 
US. 


WILLIAMSBURGH CITY FIRE INS. CO.* 


The policy was on the ‘‘ one-story frame buildin og additions thereto with 
shingle roof, oceupied by assured asa dwellin * * including . 
gas and water pipes and fixtures for heating one lighting as a part ie the 
building.” In the rear of the main building were successively a laundry, 
a woodshed, and a part used as a carriage house and stalls, all under the 
same shingle reof and communicating by doors. Above the carriage 
house was the bedroom of the hired man, who was also a house servant, 
which was furnished like the rest of the house, and had gas and speaking- 
tubes connected with the rest of the building. 


Held, That the policy covered the carriage house. 


A. C. Buopexrt, for Appellant. 
De Forrest Paine, for Appellee. 
Cauit1, J. 

This action is brought upon a contract of insurance, in which the 
property is described as follows: “One two-story frame building 
and additions thereto, with shingle roof, occupied by assured as a 
dwelling, situate on the south side of, and known as No. 72, 
Winder Street, Detroit, Michigan, including the foundations, gas 
and water pipes and fixtures, and all permanent fixtures for heat- 
ing and lighting as a part of the building.” On the 20th of April, 
1889, a fire occurred on the plaintiff's premises, by which loss oc- 
curred to the plaintiff amounting to $1,769.64. Of this amount 
$873 was appraised for damages to the building north of a certain 
line shown on the diagram, and $896.64 for damages to the build- 
ing south of the same line. No question is raised by the defendant 
as to the right of the plaintiff to recover the first amount, but it 
was claimed that the last amount could not be recovered, because 








* Decision rendered, June 27, 1890. 

The case of Hannan vs. Westchester Fire Ins. Co., argued and decided at the same time, was 
similar in all respects except that “ while” was used before the phrase “ occupied by assured as 
a dwelling,” and was governed by this case-—ED. Ins. L. J. 





| 
| 


26 Report of Decisions. [Jan., 


that sum covered damages to the rear part of the building, which 
was used as a barn, aud that the policy did not coverit. This is 
the sole question in the case. A diagram of the first flcor of the 
building is appended.* 

The plaintiff being called as a witness, described the building as 
follows: “ As you enter, there is a hall running from the front door 
back to the dining-room. On the right side as you enter there is 
a drawing-room. On the left side is the sitting-room, and the sit- 
ting room is connected with the library room by arches. This 
does not exactly show it there. Here is the fire-place, and there 
is an arch on each side of the fire-place. Going through the hall 
you come directly into the dining-room, and to the right of the 
dining-room is our kitchen. Inthe rear of the kitchen is a back 
hall, which leads both to the laundry and to our wood-shed, and an 
exit out to this court, where the clothes are dried, and then to 
John R. Street. There is also an entrance from this court into the 
stable and carriage-house, and there was an old entrance through 
the coal and wood-shed into the stable there, but afterwards we 
closed that’ up, and used the outside entrance entirely.” The 
proofs also showed that the partition between the room marked 
“coal and wood” and the room marked “carriage-house” was a 
single row of studding. It was not lathed or plastered on either 
side, but was boarded with plain boards, not siding. It was framed 
in with the rest of the building. The partition between the part 
of the building marked “kitchen” and “ dining-room” and the 
part marked “laundry” was also single, though this was lathed 
and plastered. It is not possible to take away the room that was 
called the “ carriage-house” without taking away the partition 
between it and the room called “coal and wood room.” There 
were bed-rooms above the main part of the building. The portion 
above the laundry was a storeroom. The girl’s room was above 
the kitchen. The hired man’s sleeping-room was above the portion 
marked “carriage-house.” The man’s room was furnished the 
same as any bedroom in any portion of the house. It had gas, a 
speaking tube, and everything just as the rest of the house. The 


% The diagram appended to the opinion represents a building about 38 x 86 feet, on a corner 
lot, partitioned off in the following order: In front on one side a parlor, on the other, across 
a hall and opposite the parlor, a sitting room with library behind it. Behind the parlor is a 
kitchen, and adjoining it, behind the library, is a dining room and two small bedrooms adjoining 
it. Behind the kitchen is a back hall and laundry, and behind these again a coal and wood 
room extending somewhat out on the side and towards the front like an L. Behind tie din- 
ing room and bedrooms is a court adjoining the laundry and wood room. Behind both the 
court and wood room is the rear part used as a “carriage house with one end partitioned off 
for three stalls. 
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gas-pipes connected with the rest of the house. The hired man 
was also a house-servant. He did general work about the house, 
and waited upon the ladies of the house. He took his meals at the 
house. The manner of occupancy at the time of taking the insur- 
ance and at the time of the fire was the same. On the first floor 
of the portion marked “ carriage-house ” plaintiff kept ‘two horses 
and two or three carriages, and a buggy or phaeton, and a cart. 
He had formerly kepta cow. There was a private alley at the rear 
of the building, in which was a box into which the sweepings from 
the carriage-room were thrown. The partition that was between 
the portion marked “coal and wood” and the portion marked 
“ carriage-house ” did not extend above the first floor, so that there 
was no partition in the second story between these portions; it was 
one room. 

Iagree with counsel for defendant and with the court below 
that there is nothing ambiguous about this policy. It is very 
clear to me that the intention was to insure this building with its 
additions. I find no warrant in the policy for excluding any part 
of the additions from its terms. It was all under one “shingle 
roof.” The part used as a stable was as much a part of the 
“building and its additions” as the wood-house or the laundry. 
If it had been used for either of these purposes, no one would have 
questioned its being a part of the building insured. Does the use 
to which a room is put determine whether it is a part of a building 
or not? Its use for a purpose not covered by the policy might 
avoid it altogether, but no such force is claimed for it here. If 
such aclaim had been made, then it would certainly have been 
competent for the plaintiff to put in the parol evidence that was 
offered and rejected to show that the actual facts about the occupa- 
tion of the building were known to the company when the policy 
was issued: Insurance Co. vs. Kranich, 36 Mich., 289; Insurance 
Co. vs. Lewis, 30 Mich., 40. I am not prepared to say that the 
words, “occupied as a dwelling-house,” when used in a policy of 
insurance, necessarily exclude the idea that some part of the build- 
ing may be used as a stable. If the family live in the building, it 
is not deprived of its character as a dwelling because the domestic 
animals are also housed there. Nor does this view conflict with 
the doctrine in English vs. Insurance Co. (55 Mich., 273, 21 N. W. 
Rep., 340), cited by defendant’s counsel. In that case the barn 
which it was sought to bring within the term “ dwelling-house 
and additions” was a separate building, detached about forty feet 
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from the dwelling, and there was in the policy that which made it 
clear to the learned judge who wrote the opinion that the barn 
was not intended to be included in the general term “dwelling- 
house.” The judgment must be reversed, and, as no question is 
made as to the amount of the recovery if the entire building is to 
be included, a judgment will be entered here for $884.82, with in- 
terest from the time when the money became due under the policy, 
and costs of both courts. The other justices concurred. 


SUPREME COUR? OF COLORADO. 


—_—— 


CALIFORNIA INS. CO. 
vs. 
GRACEY.* 


Denial of liability is a waiver of the policy-clause that the policy is payable 
sixty days after loss, and a prior suit will be sustained. 


Where the agent and adjuster of the company, in all matters pertaining to the 
adjustment of losses after investigation, refused payment, proposing in 
company with an attorney engaged to aid him a cancellation of the pol- 
icy upon reimbursement of premium, and informed the insured that she 
must sue, the company cannot set up a limitation of his authority not 
known to the insured to avoid responsibility for his acts. 


Mrs. Gracey, appellee, entered intoa contract of insurance with 
the California Insurance Company, appellant, covering furniture 
and other personal property belonging to and used by her in keep- 
ing in a boarding-house in the city of Denver. The building, to- 
gether with the personal property insured, were afterwards de- 
stroyed by fire. Notice of the loss was duly given to appellant, and 
proof thereof was attempted to be made. Neither the amount 
claimed, nor any part thereof, was paid; and the present suit was 
instituted to collect the same. 


J. W. Horner, for Appellant. 
O. E. LeFevre, for Appellee. 


* Decision rendered, June 30, 1890. 
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Hem, C. J. (after stating the facts as above.) 

It is stated by counsel for appellant that the question for ad- 
judication in this court is, was the suit prematurely brought? The 
contract of insurance provides that the sum due, in case of loss, 
shall be “paid sixty days after due notice and proof of the same, 
made by the assured, is received at the office of this company.” 
By the pleadings and briefs, it is admitted that in the present case 
the sixty days thus provided for after proof of loss did not elapse 
before the suit was brought. But the amended complaint and the 
replication contain averments intended to show that appellant, by 
its conduct, waived the right to insist upon compliance with this 
condition of the contract. It is therein asserted that appellant, 
through its agent, denied all liability, and positively refused to 
make payment, declaring that appellee would have to bring her 
suit therefor. The position is strenuously relied on that, in view 
of this fact, appellee was not bound to wait the sixty days, or any 
other particular length of time, before instituting her suit.~ In re- 
sponse, it is asserted—First, that the agent did not positively and 
absolutely refuse payment of the claim, or tell appellee that she 
would have to bring suit therefor; second, that the agent was 
wholly without any authority to bind the company by such dec- 
larations, even if made; and, third, that, as a matter of law, such 
a refusal by the company itself would not entitle appellee to sue 
before the expiration of the sixty days. These positions will be 
considered, though not in the strict order of their statement. 

We must hold that the averments of the complaint and replica- 
tion in this regard are fairly sustained by the proofs. The weight 
of evidence is decidedly against appellant. Four witnesses be- 
sides appellee testify that Pratt, the agent alluded to, made the 
assertions substantially as averred; that he said, in substance, the 
company would not pay the loss, because appellee had designedly 
burned the property, and, if she wished compensation, she must 
institute her suit; while but two witnesses (Pratt himself, and 
Horner, the attorney employed to assist Pratt) deny the making 
of such statements. The verdict, in so far as it rests upon this con- 
clusion of fact, cannot be disturbed. The stipulation allowing 
sixty days for payment of the claim is valid, and therefore bind- 
ing. Unless waived, a suit brought within that time must be 
abated. But this provision is purely a matter of contract between 
the parties. It is not even, asin Iowa and Ohio, made a statu- 
tory right. Being a matter of contract alone, and for appellant's 








30 Report of Decisions. [Jan., 


benefit, undoubtedly appellant could waive it. By an unqualified 
denial of liability, and refusal to pay the claim, especially when, 
as in the present case, predicated upon the ground that the as- 
sured has, by criminal conduct, forfeited his right thereto, such 
waiver, in our judgment, takes place. The object of the provision 
is twofold: First, to enable the company to investigate the causes 
of loss, and verify the proofs thereof submitted; and, second, to 
give the company opportunity for making financial arrangements 
to discharge its obligation. The denial of liability, and absolute 
refusal, imply satisfaction with the investigations already made, 
and information already obtained, while, since payment is in no 
event to be made, preparation therefore becomes a matter of no 
importance whatever. We shall not prolong this discussion by 
pointing out objections to the supposed analogy in law and fact 
between the denial of lability under consideration and the pre- 
mature refusal to pay a promissory note, she same not being due. 
It would be unreasonable, to say the least, for us to hold that, un- 
der such circumstances as are here presented, the assured is never- 
theless bound by the clause in question, and must wait the expira- 
tion of the sixty days before commencing suit. Such is not the 
law: Insurance Co. vs. Maguire, 51 IIl., 342; Cobb vs. Insurance 
Co., 11 Kan., 93. Insurance policies uniformly contain the pro- 
vision that the assured shall, in accordance with certain prescribed 
regulations, give notice and make proof of loss. It is universally 
held, we believe, that the absolute refusal of a company to pay the 
loss in any event constitutes a waiver of the right to insist upon 
compliance with such provisions: Insurance Co. vs. Manning, 3 
Colo., 224; Insurance Co. vs. Smith, id., 422, and cases cited; Cobb 
vs. Insurance Co., supra, and cases cited. If the company may thus 
waive notice and proof of loss altogether, it would be absurd to 
say that, nevertheless, suit cannot be brought until the expiration 
of sixty days after such notice and proof have been received at its 
office. The rule of waiver as to notice and proof would in such 
case be a mockery, because the assured could not institute legal 
proceedings until sixty days after he had given the notice and 
furnished the proof, though both had been previously waived. 
But, as already stated, appellant insists that in this respect the 
act of Pratt was not the act of the company; that his declarations 
were made without authority, and therefore the company was not 
bound thereby. According to the testimony of Pratt himself, and 
of Bromwell, president of the company, Pratt was at the time of 
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these negotiations a special agent and adjuster of losses for the 
appellant company; but it was his duty, under verbal instructions, 
to report in all cases the result of his investigations to the com- 
pany; and he could not upon his own responsibility promise or re- 
fuse payment of losses claimed to have been suffered. This testi- 
mony is not contradicted; and hence it may be assumed as proven 
that, under his private verbal instructions, Pratt did not have au- 
thority to make the declarations upon which appellee relies. The 
matter, therefore, for present consideration is narrowed to the 
question, is the company estopped from setting up and relying as 
a defense upon this want of authority on the part of its agent? 
Pratt was the company’s accredited representative in all matters 
connected with the adjustment of losses. He investigated the 
causes of loss, advised with the assured concerning proofs thereof, 
determined, if he chose so to do, the amount of loss, and assisted 
to a greater or less extent in the settlement. Unless he saw fit to 
so expressly state, there was nothing to indicate his want of author- 
ity to agree or decline, in behalf of the company, to pay the loss. 
In the present case, he conferred with appellee and her attorney 
in relation to the proofs, and the payment of the amount called 
for by the policy. It would seem that he employed an attorney on 
behalf of the company to assist him in conducting the investiga- 
tion and accompanying negotiations. Together with this attorney, 
he interviewed appellee, and proposed that she cancel her claim 
against the company under the policy upon reimbursement of the 
premium paid by her. As a foundation for that proposition, he 
and the attorney assured her that they had strong evidence against 
her of the crime of arson in connection with thefire,—a charge un- 
supported by proofs at the trial. They did not notify her or her 
attorney of any limitation whatever upon Pratt’s authority in the 
premises. According to the preponderance of evidence, nothing 
was said about referring the question of payment to the company. 
On the contrary, Pratt, speaking, as she supposed, for the com- 
pany, positively refused to pay her any of the indemnity provided 
for in the policy. The declarations in question were made directly 
in connection with the business he was authorized to transact, and 
to all appearances were fairly within the scope of his agency. 

Is it possible the appellee’s recovery in this matter is to be con- 
trolled by the secret, verbal limitation upon Pratt’s authority, of 
which she had no notice or knowledge? If this be true, then such 
companies may avoid just liability in many cases by giving their 
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agents secret instructions that are inconsistent with the apparent 
power and authority vested in and exercised by them. We are of 
the opinion that, under the circumstances of the present case, the 
company should not be permitted to deny responsibility for the 
acts and declarations in question. ‘“ Where an insurance company 
has appointed an agent, known and recognized as such, and he, 
by his acts, known and acquiesced in by them, induces the public 
to believe he is vested with all the power and authority necessary 
for him to do the act, and nothing to the contrary is shown or 
pretended at the time of doing the act, public policy, the safety of 
the people, demands the company should be liable for such of his 
acts as appear on their face to be usual ard proper in and about the 
business in which the agent in engaged:” Insurance Co. vs. 
Maguire, supra; Insurance Co. vs. Fahrenkrug, 68 Ill, 463. The 
power of insurance agents “may be limited by the companies, but 
parties dealing with them as to matters within the real or apparent 
scope of their agency are not affected by such limitations unless 
they have notice of the same:” Rivara vs. Insurance Co., 62 
Miss., 720. 

The amended complaint was defective because it showed suit 
begun within less than sixty days after proof of loss, but did not 
aver matters constituting a waiver of the sixty-day provision of 
the contract. The second amended complaint cured that defect. 
This was not pleading a new cause of action, as contended by ap- 
pellant. It was perfecting the statement of the original cause of 
action by the addition of essential averments. The cause of action 
remained the same, viz., an action at law upon the contract of in- 
surance to recover the sum claimed by virtue of its provisions. 

It is unnecessary for us to consume time discussing the objec- 
tions to the charge. It was in harmony with the law as above 
stated, and was in some respects even more liberal to appellant 
than the law required. The judgment is affirmed. 








Souder vs, Home Friendly Society. 


COURT OF APPEALS OF MARYLAND. 


SOUDER 
US. 
HOME FRIENDLY SOCIETY, or Batrimore. 


A creditor took out an insurance on the life of his debtor, and afterwards as- 
signed the policy to one who had no insurable interest, as security for a 
debt, and who continued to pay the dues. Afterwards the business of the 
company was taken over by defendant, and certificates payable to the as. 
signee were issued by it in exchange for the surrender of the original 
policy. 

Held, that in Maryland an insurable interest was not necessary to support the 
assignment of the policy where originally valid. 


Held, that the certificates, though considered alone would be void for want 
of interest, are valid, being-only the substitution of another for an origi- 
nal liability. 


Where the certificates stated that they were payable to plaintiff, if living, at 
the end of 90 days after death ; a complaint which states that they were 
payable to plaintiff on death of insured is a variance. 


The rendering of final judgment while an issue remained untried was error. 


Joun V. L. Frnpiey and Tuomas MacKenziz, for Appellant. 

Wituiam Dantet, Rosr. D. Morrison, M. Munnixuvysen, and N. P. 
Bonn, for Appellee. 

Bryan, J. 

The appellant brought suit againt the appellee to recover certain 
sums of money alleged to have become due and payable by reason 
of an insurance of the life of one Samuel Herman. The appellee 
demurred to three counts in the declaration, and the demurrers 
were sustained. We will give our opinion on the questions in con- 
troversy without, at present, making any particular examination of 
the pleadings. The facts on which our opinion is desired appear to 
be as follows: Herman, the deceased, was indebted to one Sibbet, 
who was his son-in-law. Sibbet, in 1877, insured Herman’s life for 
$3,000 in the Home Mutual Life Association of Pennsylvania, and 
assigned the policy of insurance to the plaintiff, now appellant, to 
secure a large sum of money which he owed him. The plaintiff paid 


* Decision rendered, June 19, 1890. 
VoL, XX.—3. 
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the dues and assessments on the policy, and continued to pay them 
until 1887, when the defendant, now appellee, agreed to assume 
the risks taken by the Pennsylvania Company on the life of Her- 
man, and in accordance with this agreement issued three certifi- 
cates for the proceeds of an assessment to be levied at his death 
upon its surviving members, not to exceed $1,000 for each certifi- 
cate; and they were declared by writing indorsed on them to be 
issued for the purpose of taking the place, in part, of policy No. 
388, in the Home Mutual Life Association of Pennsylvania, which 
was thereupon surrendered. These certificates were made payable 
to W. H. Souder, assignee and creditor, if then living, within 90 
days after satisfactory proof of the death of Herman. Herman is 
dead, and we understand that the sole question now in controversy 
is whether the plaintiff acquired a right of action on these certifi- 
cates. 

It is not questioned that Sibbet, as creditor of Herman, had the 
right to insure his life; and we regard it as fully settled in this 
state that he could assign the policy to Souder. This question 
has been decided differently elsewhere, but the opinion of this 
court in Ritter vs. Smith (70 Md., 256) settles the law for us. In 
that case it was said : “In support of the view taken by the appel- 
lee’s counsel, cases have been cited in which it has been held that 
the assignee of a life policy, who has no insurable interest in the 
life, stands in the same position as if he had originally taken out 
the policy for his own benefit. In other words, the contention is 
that the assured himself can make no valid, absolute assignment 
of his policy to one who has no insurable interest in his life. But 
our own decisions are opposed to this. It is settled law in this 
state that a life insurance policy is but a chose in action for the 
payment of money, and may be assigned as such under our act of 
1829, c. 51. Insurance Co. vs. Flack, 3, Md. 341 ; Whitridge vs. 
Barry, 42 Md., 150. Itis quite a common thing for the bond or 
promissory note of a private individual to be sold through a 
broker, to a bona fide purchaser, for less than its face value ; and, 
when the latter takes an assignment of it without recourse, he be- 
comes its absolute owner, and is not bound to refund to the vendor 
anything he may recover upon it over and above what he paid for 
it. Soalife policy, being a similar chose in action, may be dis- 
posed of and assigned in the same way, provided the assent of the 
insurer is obtained, where it is so stipulated in the instrument. 
In such case the assignee must, of course, keep the policy alive by 
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the due payment of premiums, if he wishes to realize anything 
from it. Such an assignment is valid in this state if it. be a bona 
fide business transaction, and nota mere device to cover a gambling 
contract.” There was, therefore, no infirmity about Souder’s title 
to the Pennsylvania policy. No rule of law or public policy im- 
peached his right to recover upon it. This defendant contracts to 
assume the responsibility of the Pennsylvania company. It binds 
itself to fulfill the engagement which that company was legally 
bound to perform. It finds a legal and perfectly legitimate con- 
tract in existence, and for adequate consideration undertakes to 
perform it. Weregard this as the substance of the transaction. 
Undoubtedly, Souder did not have an insurable interest in Her- 
man’s life; and, if these certificates should be considered separately 
and alone, without any connection with the other portions of the 
contract between these parties, they would not confer a right of 
action on Souder. But such is not the real condition of the case. 
Souder surrenders a valid cause of action against the Pennsylvania 
company; and, in consideratton of such surrender, this defendant 
agrees to do what the Pennsylvania company would have been 
obliged to do. It was simply the substitution of the liability on one 
defendant in the place of another. 

We have given our opinion on the facts as we have been able to 
gather them from the record, and have taken into view the life cer- 
tificates appearing therein because our opinion seemed to be de- 
sired on these matters by the counsel on both sides. But we do not 
consider this certificate as forming a part of the declaration. It is 
not incorporated in it either actually, or by words of reference. 
We will now apply what we have said to the courts which were 
demurred to, confining ourselves entirely to what is stated on their 
face. 

We perceive no error in the second and third counts. We think 
it proper to remark, however, that the second count does not in 
all respects correspond with the life certificates, and that, in case 
of a trial, there may be some difficulty unless it is amended. 
It states that the certificates were made payable to the plaintiff 
on the death of the insured, and that the defendant was bound 
to pay the sum of $1,000 on each of them by means of an assess- 
ment, etc., whereas they are payable to the plaintiff if living at the 
death of the insured, and the agreement is to pay within ninety 
days after satisfactory proof of death. These differences may appear 
to be minute, but they would support an objection on the ground 
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of ,;variance when the certificates are offered in evidence under 
this count. We think that the first count is defective because 
it does not state facts sufficient to show that Souder sustained 
any relation either to the deceased or to the defendant which 
authorizes the issue to him of these life certificates. 

The court rendered judgment on the demurrers against the 
plaintiff for costs. There were four counts in the declaration. 
To the fourth count there was a plea, and issue was joined. We 
are persuaded that the judgment in this case was rendered 
through inadvertence. When the court sustained the demurrers, 
it ought to have proceeded to the trial of the issue under the 
fourth plea, and after verdict thereon the judgment in the case 
ought to have been rendered. If the judgment and verdict had 
been in favor of the plaintiff, his appeal would still have lain, 
because a party can always appeal from a judgment in his favor 
if there has been an error which diminishes the amount claimed 
to be due to him. In this case final judgment was rendered 
while an issue remained untried. Judgment reversed, and new 
trial awarded. 


SUPREME COURT OF NORTH CAROLINA. 


SOUTHERN FERTILIZER CO. 
vs. 
REAMES.* 


Policies taken out by R. on tobacco were assigned before the loss with the 
the companies’ consent to his creditors. Some to M. as his interest 
might appear, and some to M. & Co. as their interest’ might appear. 
The plaintiff was a judgment creditor. The companies denied lia- 
bility on the ground, among others, that R. was not the sole owner as 
represented in the policies. ‘The case was transferred from the state to a 
Federal court in a suit brought by the receiver, and a general judgment 
found against the companies under an agreement that the respective 
rights of the claimants should be determined under the proceedings 
commenced in the State court. 


Held, That the respective rights of the parties were not determined by any 
rulings of the Federal court upon matters incident to the case. 


* Decision rendered, April 14, 1890. 
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Held, That the rights of judgment creditors in such a case must be pursued in 
equity, for they had no lien on the tobacco nor legal interest in the in- 
surance money. The legal title to the latter was in the assignees who 
might maintain action. 

Held, That under an agreement by which one party advances the capital and 
the other furnishes the services, the capital to be paid out of the stock 
and the balance above expenses to be treated as profits, the two are part- 
ners though interest is charged, and not debtor and creditor requiring 
registration of assignment of policy as against judgment creditors. 

A finding of facts by the judge under agreement is conclusive. 


Barcuretor & Devereux, Futter & Syow, and E. C. Surra, for Ap- 
pellant. 
Joun W. Granam, for Appellee. 


SHEPHERD, J. 
_ Several exceptions are made by the plaintiffs to the findings of 
fact by the court below, and it is insisted that these should now 
be reviewed by us. It appears from the record that the parties 
agreed that the judge should find the facts, and it is well settled 
that, where such an agreement is made, the findings are conclusive: 
Cooper vs. Middleton, 94 N. C., 86; Vaughan vs. Lewellyn, id., 
472; Barbee vs. Green, 92 N. C., 471; Battle vs. Mayo, 102 N.C., 
413. The only exceptions that will be entertained in such cases 
are that there was no evidence to support the findings; that com- 
petent or incompetent testimony was rejected or admitted; and 
that the court or referee refused, or failed after request made in 
apt time, to pass upon some material issue or question of fact 
when there was testimony tending to support the same. Much 
difficulty was experienced under the Code of New York upon the 
last-mentioned question of practice, and it is now provided by 
statute in that state that “before the cause is finally submitted to 
the court or the referee, or within such time afterwards, and be- 
fore the decision or report is rendered, as the court or referee al- 
lows, the attorney for either party may submit in writing a state- 
ment of the facts, which he deems established by the evidence, and 
of the rulings upon questions of law, which he desires the court or 
the referee to make,” etc. Code Civil Proc., N. Y., § 1023. When 
the court or referee refuses or fails to pass upon such facts, and 
the court can see that they are material, the party making such re- 
quest may, as a matter of right, have the case remanded for further 
findings: Id., § 993. Before this provision was made it was held 
that, where there was a failure to find upon all the issues involved 
in the action, the appellant must, upon the settlement of the case, 
require the court or referee to make such findings upon questions 
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of fact as are necessary to the proper presentation of the questions 
of law arising thereon: People vs. Railroad Co., 57 Barb., 209; 
Manley vs. Insurance Co., 1. Lans., 20; Van Slyke vs. Hyatt, 46 N. 
Y., 259; Smith vs. Insurance Co., 62 N. Y.,85. This, we apprehend, 
there being no statutory regulation, is the proper practice with us, 
and, if it is not observed, the case will not be remanded as a mat- 
ter of right, unless it clearly appears from the report that some 
material matter has been omitted, or that further findings are nec- 
essary to a just and intelligent disposition of the cause: Straus vs. 
Beardsley, 79 N. C., 59; Norment vs. Brown, 79 N.C., 363. Apply- 
ing these principles to the case before us, we see no reason for 
disturbing the facts as found by his honor. There is no exception 
that there was an absence of evidence to support the findings, nor 
that there was any improper ruling upon the admission or rejection 
of testimony. The exceptions are, in effect, that the court found 
against the weight of testimony, which we have seen cannot be 
passed upon here. It is true that exceptions 1, 4, 5, and 8 are ad- 
dressed to the refusal or failure of the court to find certain speci- 
fied facts; but this by no means implies that the court refused to 
consider or pass upon them at all, and this must explicitly appear 
before this court can entertain such exception. We must therefore 
consider the case upon the facts set forth in the findings of the 
court and accompanying exhibits. 

The plaintiffs are the judgment creditors of H. A. Reames, and 
the indebtedness was contracted and judgments obtained prior to 
the business transactions between the said Reames and Eugene 
Morehead. No levy was ever made upon the tobacco, the subject 
of the insurance; and, the tobacco having been destroyed by fire, 
the plaintiffs are seeking, by proceedings supplementary to execu- 
tion, to subject the money due upon the policies of insurance to 
the payment of their judgments. These policies were originally 
payable to Reames, but in 1884, before the loss, they were, with the 
consent of the insurance companies, made payable—some to “ Eu- 
gene Morehead,” some “‘to Eugene Morehead as his interest may 
appear,” and others “to E. Morehead & Co. as their interest may 
appear.” In these proceedings the insurance companies were 
summoned to appear, and they denied any liability upon the said 
policies. A receiver was thereupon appointed, who brought action 
in the Superior Court of Durham County against the said insurance 
companies. , In these actions, Reames, Morehead, and E. Morehead 
& Co. were joined as plaintiffs. All of the actions were removed to 
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the Circuit Court of the United States, where they were consol- 
idated and tried, the plaintiffs recovering the full amount of the 
policies. The fruits of this recovery, some $25,000, areenow in 
the hands of the receiver, awaiting the direction of the court in 
the present proceedings. The plaintiffs contend that this money 
stands in the place of the tobacco; that Reames alone had an in- 
surable interest; and that the money, being his, is subject to the 
payment of his indebtedness. In support of their contention they 
insist that the money was recovered upon the theory that Reames 
was the sole owner of the tobacco, and that Morehead is estopped 
to claim any interest in the amount recovered. One of the de- 
fenses in the circuit court was that Reames bad made a false rep- 
resentation in effecting the insurance, in that he had stated that 
he was the sole owner of the subject of the insurance. The court 
held that he was the sole owner of the tobacco, “ within the mean- 
ing of the words of the policy,” and the opinion seems to treat 
Morehead as a creditor only, holding the policy as collateral secu- 
rity. This much it passes upon as material to the determination 
of the plea of the insurance companies, but it by no means de- 
clares that Morehead is not entitled to have the amount recov- 
ered applied to the satisfaction of his claims. It does not appear 
what testimény was before that court, and we are therefore unable 
to see whether its opinion and judgment were based upon the 
same facts as are presented to us. Conceding, however, that the 
facts were the same, it is plain that the parties to the proceeding 
are not estopped by the rulings of the circuit court upon any mat- 
ters incident to the trial before it. The suit was brought upon the 
understanding that it was only to determine the liability of the in- 
surance companies, leaving the other questions to be settled in 
these proceedings. This clearly appears from the case upon ap- 
peal, which states that “a joint recovery was effected [in the cir- 
cuit court] under an agreement that the rights of the parties to 
the cause should be determined under the proceedings heretofore 
commenced.” This express agreement frees us from any supposed 
estoppel growing out of the trial in the said court, and we are 
therefore to determine the questions presented solely upon the 
facts found by the judge. 

As the insurance companies have no interest whatever in this 
controversy, much, if not all, of the law peculiar to the defense of 
such companies against the insured is eliminated from the case. 
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For instance, the contention that Morehead had no technical in- 
surable interest has no application here. The companies alone can 
avail themselves of such a defense, which is based entirely upon 
grounds of public policy, which condemns “wagering” or “ gam- 
bling” policies of insurance. It is very clear to us that, whatever 
rights the judgment creditors may have in a fund like the present 
(Stamps vs. Insurance Co., 77 N. C., 209), they must be pursued in 
equity, for the plaintiff creditors had no lien upon the tobacco, nor 
have they any legal interest whatever in the insurance money. On 
the contrary, the legal title is in Morehead and E. Morehead & 
Co. by reason of the assignment of the policies to them. That 
such an assignment, with the consent of the company, is valid, is 
well settled. In Fogg vs. Insurance Co. (10 Cush., 337), Chief Jus- 
tice Shaw says: “ But there is another species of assignment or 
transfer, it may be called, in the nature of an assignment of a 
chose in action. It is this: ‘In case of loss, pay the amount to A. 
B. It is a contingent order or assignment of the money should 
the event happen upon which money will become due on the con- 
tract. If the insurer assents to it and the event happens, such as- 
signee may maintain an action in his own name, because, upon no- 
tice of the assignment, the insurer has agreed to pay, the assignee 
instead of the assignor. But the original contract remains the 
assignment, and assent to it forms a new and derivative contract 
out of the original:” May, Ins., § 378. The legal title, then, being in 
the assignees under an express contract with the insurance companies, 
let us now examine the reasons advanced why the money recovered 
should be taken from such assignees and given to the plaintiffs. 

We will first consider the policies puyable to Eugene Morehead, 
and to Eugene Morehead as his interest may appear. There is no 
suggestion that the assignment is not supported by a full and val- 
uable consideration, nor is there any intimation of actual fraud in 
reference to the transaction. It is contended, however, that More- 
head was only a creditor of Reames, who assigned the policies to 
secure his indebtedness, and that this assignment, being in the 
nature of a mortgage, is void as against the plaintiffs for want of 
registration. The discussior of this question becomes unnecessary, 
for the reason that we are of the opinion that Reames and More- 
head were partners, in which case it is conceded that registration 
is not essential. It is earnestly insisted, however, that there was 
no partnership between these parties, and that Morehead was sim- 
ply a creditor of Reames, receiving a part of the profits only as a 
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compensation for the money lent. We listened with great interest 
to the argument of the intelligent counsel for the plaintiffs. It 
was chiefly directed against the old principle that a participation 
in the profits of a business was the unvarying test of copartnership. 
We are aware that this rule, as a test in all cases, has been dis- 
carded in England and in a few of the American states, and that 
the text-writers are gradually breaking away from it, and are en- 
deavoring, not without confusion and conflict, to construct some 
new criteria by which the relation is to be determined. We think, 
however, that, even under the rule as modified in England and else- 
where, the agreement in this case would be considered as consti- 
tuting a partnership. Ever since the decision of De Grey, C. J., in 
1775, in Grace vs. Smith (2 Wm. B1., 998), it has been generally held 
that all persons who shared in the protits of a business incurred 
the liabilities of partners therein, although no partnership between 
themselves might have been contemplated. The decision was 
subsequently approved in the leading case of Waugh vs. Carver (2 
H. Bl., 235). This seems to have been the rule, without any quali- 
fication, until an exception was made in cases where the profits 
were looked to as a means only of ascertaining the compensation 
which, under the contract, was to be paid for the services of an 
employe. Thus the law of England stood for nearly a century, and 
these general principles are still regarded in North Carolina and 
most of the states as the “ordinary tests” of partnership: Jones 
vs. Call, 93 N. C., 170; Mauney vs. Coit, 86 N. C., 463; Motley vs. 
Jones, 3 Ired. Eq., 144; Cox vs Delano, 3 Dev., 89; 2 Greenl. Ev., 
$ 482. No case, it seems, has yet arisen in this state in which the 
rule has worked such a hardship as to call for its modification; but 
in 1860 the House of Lords, in the case of Cox vs. Hickman, consid- 
erably changed the ancient doctrine. The effect of the ruling in 
that case is thus stated by McKennan, J., in Meehan vs. Valentine 
(29 Fed. Rep., 276): “The rule, as determined by those two old 
cases (Grace vs. Smith and Waugh vs. Carver), was that to share 
in the profits was to make the sharer a partner. As I understand 
the decision in Cox vs. Hickman (8 H. L. Cas., 268), that is not al- 
together discarded. Participation in the profits may be, and still 
is to be, considered as evidence tending to establish the partner- 
ship relation, and, in the absence of any other proof, is to be re- 
garded as sufficient to make that out. In Cox vs. Hickman, it is 
still admissible, and is to be considered as evidence touching the 
alleged relation of partnership, and is sufficient if no other evidence 
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is offered. But as determined in that case it is not conclusive. 
Other circumstances * * * are to be considered in connection 
with the participation in the profits, in determining whether the 
partnership relation has been created or not.” To the same effect 
is 1 Lindl. Partn., 35, where, in speaking of the result of the decis- 
ion in Cox’s Case, it is said ‘that, prima facie, the relation of prin- 
cipal and agent is constituted by an agreement entitling one per- 
son to share the profits made by another to an indefinite extent; 
but that this inference is displaced if it appears from the whole 
agreement that no partnership or agency was really intended.” 

There is nothing in the facts of this case which requires us to 
make a departure from the old rule; nor is it necessary that we 
should attempt to lay down a new test of partnership. Applying 
the rule, however, as above modified, we can find nothing in the 
agreement under consideration which rebuts the prima facie case 
of partnership arising out of the participation in the profits. In- 
deed, we think the circumstances all tend to sustain such a con- 
clusion. 

In support of the argument that the money advanced by More- 
head was only a loan, the plaintiffs cited the case of Richardson vs. 
Hughitt (76 N. Y., 55). There was no pretense in that case but 
that the money was in fact lent by Hughitt to the firm of Bench 
Bros. & Co., and that he was to receive one-fourth of the net profits 
upon the sale of certain wagons, “with interest on the advances 
made at 5} per cent so far as the cash received would go, and the 
balance in notes, on interest at 7 per cent.” This was held to be a 
loan. But there is a most important difference between that case 
and ours. There itis apparent that the money advanced was to 
be repaid at all events. Its repayment was not contingent upon 
the success of the business. Indeed the case expressly states that 
the advance was a loan, and that the agreement as to profits, etc., 
was simply a means of securing it, and making compensation 
therefor. In our case the usual elements of partnership are 
present. Morehead advances the capital and Reames is to con- 
tribute the services to the joint undertaking, which is the purchase 
and sale of tobacco. No personal liability is contracted by Reames 
for the money advanced, and the said capital is to be paid out of 
the partnership stock, and the balance, after the payment of ex- 
penses, etc., is to be equally divided as profits between the parties. 
This, in our opinion, constitutes a partnership, for Morehead, un- 
der this agreement, has a proprietary interest both in the stock and 
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the profits. That such a transaction is not a loan is settled, we 
think, by high authority. We extract the following from 1 Bates 
Partn., § 49, which is well sustained by many decided cases. 
“What isaloan? The fact, however, that the interest expected or 
received is disproportionate, and the contract usurious, will not 
affect its construction. To constitute a loan the money advanced 
must be returnable in any event, independently of the success or 
non-success of the business, or the making of profits. If the re- 
payment is contingent upon profits, it is not a loan, for it is then 
made, not upon the personal responsibility of the borrower, but 
upon the security of the business.” A glance at the agreement 
plainly shows that the foregoing principles govern our case, and 
are decisive against the plaintiff's position that Morehead was only 
a creditor of Reafnes. Here the payment both of the capital and 
the compensation was entirely dependent upon the success of the 
business. ‘ 

It was urged:on the argument that his honor should have found 
that, in addition to profits, Morehead was to have interest on the 
money advanced. The testimony only shows that money was bor- 
rowed at interest by Morehead & Reames of Morehead & Co. 
This plainly does not support the contention, but, granting that 
Morehead was to have interest on the money advanced, this would 
not so affect the agreement as to change the relation of the parties. 
There can be no doubt that a partnership may borrow money at 
interest for the purpose of its business, and we can see no reason 
why it cannot borrow of a partner as well as of third persons. 
Charging interest in such cases, where the facts are doubtful, may 
be very material in determining the character of the agreement, 
but it cannot of itseif, as we have stated, change the relation of 
partnership to that of creditor and debtor, when the terms of the 
contract are ascertained disclosing the existence of the partner- 
ship. This view as to interest is fully supported by the charge of 
the learned judge who tried the case of Mauney vs. Coit, supra, 
which charge was afterwards sustained by this court. ‘That case 
was very similar to this, and on the whole question of copartnership 
is direct authority against the plaintiffs. Our conclusion therefore 
is that, there being a partnership between Morehead and Reames, 
the former must be paid out of the insurance money the amount 
advanced by him. 

As to the two policies payable “to Morehead & Co. as their in- 
terest may appear,” it is only necessary to say that, if the assignment 
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is void for want of registration, the money is payable to Reames 
under the original contract of insurance, and as he was a part- 
ner of Morehead, and jointly responsible to Morehead & Co. for 
the large amounts borrowed of them for the purposes of the busi- 
ness, and the insurance was upon partnership property, we can see 
no principle of law or equity which requires the fund to be di- 
verted from the payment of the partnership liabilities and paid 
over to the individual creditors of Reames, whose debts were con- 


tracted anterior to the business transactions of Reames and More- 
head. 


We are therefore of the opinion that there was no error in the 
ruling of his honor, and that the judgment must be affirmed. 


COURT OF APPEALS OF NEW YORK. 


SECOND DIVISION. 


KARELSEN et at. 
vs. 
SUN FIRE OFFICE.* 


Brokers applied for insurance of defendant, which was agreed to, and a bind- 
ing slip given until the regular policy could be made out. Later in the 
day defendant sent a messenger to notify the brokers that it declined the 
risk, but their office was closed. The notice was duly given the next 
day, according to defendants not later than half-past one, according to 
the brokers about four o’clock. The fire occurred shortly after three. 

Held, That the slip must be construed as if it expressed that the insurance 
was under the conditions of the ordinary policy. 

Held, That where the policy provides that it may be terminated at any time 
upon notice and return of unexpired premium, and no premium has been 
paid, notice to the insured or their authorized agents is sufficient. 

Where the policy provides that any broker or other person than the insured 
procuring it shall be deemed the agent of the insured, and the policy has 
not been delivered. notice to the brokers is sufficient at any time before 
the happening of the fire. 


Whether the notice was given prior to the happening of the fire was a question 
for the jury. 


Where the plaintiffs were partners doing business under a firm name, the use 
of the firm name instead of that of the individual partners in the 


*. Decision rendered, December 2, 1890. ‘ 
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proofs was not error. Their signature by one of the partners as treas- 
urer did not affect their validity; the word treasurer could be treated as 
surplusage. 
L. L. Ricuarps, Jr., for Appellant. 
Avotrx L. Sanasr, for Respondent. 
Parker, J. 
The action was brought to recover $2,500 for loss sustained by 
the burning of certain stock and machinery belonging to the 
plaintiffs. It appears that on September 2, 1885, the plaintiffs 
directed Pell, Wallack & Co., insurance brokers, to procure for them 
a line of insurance amounting to $10,000. They applied to de- 
fendant, and it agreed to take $2,500 of the amount, and signed 
and delivered to the brokers what is known as a “binding slip,” in 
which it agreed to insure plaintiffs for twelve months, from Sep- 
tember 2, 1885, the slip to be binding until the regular policy of 
insurance was made out and delivered. Later in the day, defend- 
ant sent a messenger to the office of the brekers to inform them 
that the defendant declined to take the risk, but the office was 
closed. The day following, notice was duly given the brokers, but 
the time of giving it was a matter of controversy on the trial. On 
the part of the plaintiffs the broker testified that the notice was not 
given until about 4 o’clock, while the defendant’s evidence was to 
the effect that it was given not later than half past 1. This dis- 
crepancy was of moment, because the fire which consumed the 
plaintiffs’ property broke out shortly after 3 o’clock, and by 4 o’clock 
had spent its force. The appellant insists that the trial court erred 
in refusing to dismiss the complaint on the ground that “the 
policy, if it existed at all, was canceled on the 3d of September 
before the fire.”. The trial court adopted the view that the defend- 
ant was powerless to cancel the policy except by giving notice to 
the plaintiffs; that notice to the brokers was not sufficient. We do 
not agree with the learned judge in that respect, for, while the 
binding slip contained none of the conditions usually found in 
insurance policies, the contract evidenced by it was the ordinary 
policy of insurance issued by the company. So that, in any con- 
struction of the contract, it must be regarded as “though it had 
expressed that the present insurance was under the terms of the 
usual policy of the company to be thereafter delivered:” Lipman 
vs. Insurance Co., 121 N. Y., 454,19 Ins. L. J., 985. By the terms 
of the regular policy of the company it is agreed that the insurance 
may be terminated at any time, at the option of the society, on 
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giving notice to that effect, and refunding a ratable proportion of 
the premium for the unexpired term of the policy. As the pre- 
mium had not been paid, the company had but to give notice of 
the termination to the plaintiffs or their authorized agents. The 
policy further provides “that if any broker or other person than 
the insured has procured this policy, or any renewal thereof, or 
any indorsement thereon, he shall be deemed to be the agent of 
the insured, and not of the society, in any transaction relating to 
the insurance.” This clause in the policy, together with the facts 
proven as to the relations existing between the plaintiffs and the 
brokers, bring this case within the authority of Stone vs. Insurance 
Co. (105 N. Y., 543), and establishes that notice of cancellation 
could have been effectually given to the brokers. The case of 
Hermann vs. Insurance Co. (100 N. Y., 411) is not applicable, for, 
in that case, the policy had been delivered to the assured, and the 
authority of the brokers was at an end, while here the brokers had 
not, as yet, obtained? the policies, and in the Stone Case had not 
made delivery to the assured. Consequently their right, as well 
as their duty, to represent the plaintiffs in all mutters necessary to 
accomplish that which they had undertaken, remained. Notice of 
cancellation to the brokers, therefore, at any time before the hap- 
pening of the fire, would have terminated defendant’s contract 
with the plaintiffs; and, if defendant’s evidence as to the time of 
giving notice had not been contradicted, the defendant’s motion 
for a nonsuit would have been well founded. But the broker’s tes- 
timony fixed the time as later than the commencement of the fire, 
and, if true, too late to terminate the contract for the contingency 
on which the liability was made to depend had occurred, and the 
company was an absolute debtor to the plaintiffs. A question of 
fact was therefore presented for determination by the jury, and the 
ground assigned for nonsuit under consideration was not well 
taken. 

In his charge to the jury, the court, instead of submitting the 
question of fact which we have specified, erroneously instructed 
them that the broker had fulfilled his duty, and that if the company 
desired to cancel the policy it was bound to notify the principal. 
But no exception was taken to the charge in such respect, nor any 
reference made to it except by the following request: “TI also ask 
your honor to charge directly the converse of what your honor has 
charged that, if the jury believe that on the 3d of September notice 
was sent to the brokers canceling the policy, such notice was a 
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good notice, and did cancel and terminate the risk.” The request 
was declined, and the defendant excepted. The request was too 
broad, in that it ignored the disputes to the time of serving the 
notice on the brokers. It was the defendant’s right to have had 
the jury instructed that if they believed the notice of cancellation 
to have been given at or before half past 1 on the 3d, as testified 
to by the defendant’s manager, then the policy was canceled. No 
such request was made. The instruction asked for necessarily 
assumed the facts to have been as asserted by the defendant. Had 
it been granted it would have required the jury to find for the de- 
fendant whether they believe the plaintiffs’ or defendant’s witnesses 
correctly stated the time at which the notice was given; for all 
agreed that it was given on the 3d of September. 

The defendant’s counsel in his motion to dismiss the complaint 
assigned as a further ground “that there was no proof of loss.” 
Proofs of loss were served upon the defendant, but it is asserted 
that they were insufficient in that (1) they were not properly 
signed; and (2) that they omitted to state the interest of the 
plaintiffs therein. The plaintiffs were partners doing business 
under the name of the “Shaped Seamless Stocking Company.” 
In that name application was made for insurance and granted. 
When the proofs of loss were prepared, the firm name was also 
used throughout, and signed at the end thereof, and underneath 
was the signature “Jacques E. Karelsen, Treas.” Karelsen was 
one of the partners, and made oath to the truth of the statement 
furnished as proof of loss. True, he added to his signature the 
word “Treas.” What may have been his reason for it was not dis- 
closed. It does not appear to have been done to mislead the 
defendant in any way, or that such was its effect. Without the 
word “Treas.” the signing and verification seem to have been in 
compliance with the requirements of the policy, and it should be 
treated as surplusage. The proofs stated with great clearness the 
interest of the insured. True, the partnership name rather than 
that of each individual member of it was used, but this was not 
error. The policy does not object to it. It does not suggest that, 
in describing the interest of the insured, each partner’s name 
should be given rather than the firm name. There are no other 
exceptions requiring consideration. The judgment should be 
affirmed. All concur, Potter, J., in result, and Haight J., absent. 





SUPREME COURT OF ARKANSAS. 


PELICAN INS. CO. 
US. 


WILKERSON.* 


Where the iron-safe clause stipulated that the insured should produce the in- 
ventory, or in the event of failure the policy would be void, and the in- 
sured exhibited the inventories to the adjuster ten days after the fire, but 
they were afterwards lost and their contents at the trial proved by oral 
testimony. 

Held, That if lost through no fault of his own, there had been sufficient com- 
pliance. 

The insured stipulated to keep books or a record showing all business trans- 
acted, including purchases and sales for cash and on a credit, under pen- 
alty of forfeiture. 

Held, That books so kept that it was impossible to obtain any satisfactory 
idea of the goods on hand and destroyed was not a compliance, and there 
could be no recovery. 


E. F. Brown, for Appellant. 
J. C. Hawrnorne, for Appellee. 


Houaugs, J. 

Appellee insured in the appellant company a stock of goods for 
$1,000, which was destroyed by fire, and he brought suit against 
the company, alleging that he kept and performed all the require- 
ments and conditions of the policy of insurance by said company 
issued to him. The answer admits the first paragraph in said 
complaint, but denies that appellee had kept, observed, and per- 
formed all the requirements and conditions contained in said pol- 
icy, and alleged specifically that it was a condition in said policy, 
in the “ iron-safe clause,” that the assured promised and agreed to 
keep a set of books showing a record of all business transacted, 
including purchases and sales for cash and on credit, together with 
the last inventory taken of said business, and to keep said books 
and inventory locked in a fire-proof safe at night, and, at all times 


* Decision rendered, June 7, 1890. 
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when the store was open for business, in some secure place not ex- 
posed to fire which would destroy the storehouse or house of busi- 
ness, and to produce such books and inventory, and, in the event 
of failure to produce the same, the policy should be void; and ap- 
pellant denied that he had performed this condition in said policy 
of insurance. The policy bore date 9th of November, 1887, and 
continued for one year. The fire occurred May 25,1888. Appellee 
took inven@ories of his stock in November and December, 1887, and 
one in April, 1888, and exhibited them to the adjuster of the com- 
pany ten dayg after the fire, and they were afterwards lost. These 
were not produced at the trial, but their contents were proven by 
oral testimony. 

Appellant contends that appellee was not only required to keep 
the last inventory till the fire and presentation. of the same to the 
adjuster, but was required to keep and present the same when 
called for by the company, till losses were ascertained and settle- 
ment made, because it is a material feature of the contract, fur- 
nishing the best evidence of the extent of the loss and measure of 
appellant’s liability. Upon this phase of the case the court gave 
the following instruction: “No. 6. If the plaintiff kept the books 
and inventory as required by ‘iron-safe clause’ in policy, and after 
the fire produced them to the agent of defendant’s company au- 
thorized to settle losses, and since that time either of said books or 
inventory has been lost or destroyed without the fault or negli- 
gence of plaintiff, the failure to produce said books or inventory in 
court, under such circumstances, would not prevent reeovery of 
plaintiff, if proof is sufficient in other respects.” The appellant 
contends that this was error. It was entirely competent for the 
appellee to satisfy the jury of the extent of his loss by other legal 
testimony, it having been made to appear that his inventory was 
lost without his fault or negligence, after he had produced it to the 
agent of the appellant authorized to adjust the loss: Insurance 
Co. vs. Nichols, 16 N. J. Law, 410; Burnstead vs. Insurance Co., 12 
N. Y., 81. It is unnecessary to the determination of this case that 
the objection of appellant to the modification of instruction 8, by 
the court, should be considered. 

Did the appellee keep books or record “showing all business 
transacted, including purchases and sales for cash and on a credit,” 
as he agreed to do in his contract with the insurance company? 
While it may be that, being a country merchant whose system of 


book-keeping was known to appellant, he was not required to keep 
VoL. XX.—4. 
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a full set of commercial books, yet it was his duty to comply with 
his agreement contained in the policy. This the contract required 
as a condition upon the performance of which his right of recovery 
depended: May, Ins., §§ 156, 184. The books kept by appellee 
were not destroyed. He testified that he kept a credit or sale 
- book, showing all credit sales; that he kept a cotton-book showing 
all cash and goods paid for cotton; that he kept a cash account 
showing all cash taken in, and kept all bills of purchase showing 
all goods purchased; that his last inventory was taken’on the Ist 
of April, 1888, and showed, the value of stock on hand to be $1,- 
811; that he estimated that goods of the value of $1,874 were de- 
stroyed by the fire. The books and papers were all exhibited to 
the jury, except some invoices, which had been lost. Appellee 
testified that he kept a merchandise account and a cash accoun,t 
which are copied in the bill of exceptions, and it appears that at 
the end of each month he entered the amount of purchases during 
the month; and that he kept a book in which he entered each day 
his cash sales, and that at the end of each month he entered the 
aggregate amount of cash received on his book. We give a speci- 
men of the manner in which the books were kept:— 

Page 202, Taylor, Duffy & Co., Memphis, Tenn., 1887. June goods, $855.01, 
July goods bought, $435.96. * * * Instock at the first of June, 1887, up 
to April 1, 1888. Page 203. W. Y. M. Wilkerson, 1887, June. To money 
taken in, $40.00. July, to money taken in, $90.00. Paid Taylor, Duffy & Co.; 


paid June 10th, one bale of cotton that was lost in 1886, $42. September, to 
money taken in, $40.00,” ete. 


It is impossible to obtain any correct or satisfactory idea of the 
amount of goods on hand, and destroyed by the fire, from this 
mode of book-keeping. For aught the books show, goods of the 
value $400 may have been sold for $40, as the items are not given, 
but only the aggregate amount of sales. In Jones vs. Insurance 
Co. (36 N. J. Law, 35), the court said: “In cases where the fire has 
not only consumed the goods insured, but all books and vouchers 
from which an account could be made, the insured has not been 
held to do what was vain and impossible, but only to such per- 
formance as the nature of the case would admit. In the present 
case the plaintiff's books were saved. He had many of the in- 
voices and vouchers for his purchases. * * * The names of the 
persons from whom goods were alleged to have been bought, and 
the gross amounts, would not enable the insurers to test the accu- 
racy of the account delivered to them. * * * A detailed list 
of the articles lost, where this is practicable, is the intent of the 
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parties; and courts should only relax the requirement where the 
nature of the case does not admit of such particularity;” citing 
Catlin vs. Insurance Co., 1 Sum., 434; 2 Wood, Ins., § 449; O’Brien 
vs. Insurance Co., 63 N. Y., 111-113. This appears to be a sound 
rule, which we approve as applicable to this case. The appellee 
having failed “to keep a set of books, showing a record of all busi- 
ness transacted, including purchases and sales for cash and on a 
credit,” as he undertook to do, was not entitled to recover. The 
judgment is reversed, and the cause remanded. 


SUPREME COURT OF TEXAS. 


BANKERS’ & MERCHANTS’ MUT. LIFE ASS’N’ 
Us. 
STAPP.* 


The certificate on the life of an agent stipulated that it should not be binding 
until first payment had been made. As to whether such payment was 
made the evidence was conflicting. There were open accounts which 
were loosely kept, and on one occasion the company had remitted an over 
payment on another account, though it had written repeatedly to the 
agent to remit balances including the payment in question. 


Held, That there was evidence which would sustain a finding of payment or 
waiver. 


The certificate required payment within thirty days of notice. 


Held, That payment within that time, though after the death of insured, was 
sufficient. 


The secretary and general manager is not an agent within a policy provision 
forbidding agents to make or alter contracts, waive forfeitures, and 
extend credits. 


Brown, Gunter & Buss, for Appellant. 
C. N. Bucxuzr, for Appellee. 
Srayton, C. J. 
On August 17, 1886, W. S. Stapp died, holding a certificate of 
membership in appellant corporation, which in terms entitled ap- 
appellee, Annie M. Stapp, to $5,000 on the death of her husband, 
W.S. Stapp. On the death of the husband the company refused 


* Decision rendered, June 3, 1890. 
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to pay, and this action was brought. The defenses urged were 
that the deceased had failed to pay the sum of $10 as a fee for 
membership, required to be paid before membership could exist, 
or the certificate be operative, and that he, during life, had failed 
to pay a mortuary assessment of $6.65 made on August 2, 1886, of 
which notice, on that day, was mailed from the home office, in San 
Francisco, Cal., to Sherman, Tex., the residence of the deceased. 
The certificate of membership bears date March 20, 1886; but it 
was not delivered until some time after May 23d of same year, 
when it was sent to deceased, who was agent for the corporation 
at Sherman, Tex., in pursuance of a letter of that date which con- 
tained the following language: “Why has my policy never been 
sentto me? “Tis true that I have not been making much money 
since I have been here, but have always had ten dollars to pay my 
dues.” The certificate of membership provides that “this certifi- 
cate of membership is not binding until the first payments due 
thereunder shall have been fully received in cash by the associa- 
tion, or some agent authorized to receive the same, and during the 
life of said member.” Appellant’s general manager, Allen, wrote 
to Stapp, July 14,1886: ‘Again I call your attention to report- 
ing back business, including your own premium. If you don’t 
want your certificate, send it back. It is no earthly good to you 
without premium paid.” He again wrote, on July 20,1886: ‘We 
have forwarded certificates to the amount of $123,000. We have 
received remittances from you of $171, leaving a balance due us of 
$75, independent of your own certificate, upon which there is due 
$10. We have credited up May certificates as paid on our books; 
amount, $136, leaving a balance to the credit of June certificates to 
the amount of $35.00, which we will credit on return of this report 
with advices. Please remit the full amount at your earliest con- 
venience, and let us make a new start, and keep matters in proper 
shape in future.” The last letter written by Manager Allen, dated 
August 16, 1886, did not arrive until after Stapp’s death. Among 
other things, it says: “Then there is your own policy not paid 
for, issued on the 20th day of March; and you being sick, as your 
clerk informs us, we could not receive payment for same until you 
regain your health, and be examined, as typhoid fever tends to un- 
dermine a person’s constitution.” J. B. Thurmond, appellant’s 
secretary during 1886, testified that he never received any money, 
or its equivalent, from W.S. Stapp or any other person, in payment 
or the annual dues on the certificate sued on, as described in the 
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receipt signed by the witness (being the receipt introduced in evi- 
dence by the plaintiff); that the same, if sent, was sent to W. S. 
Stapp, as general agent, for collection, the same as though collect- 
ing dues from any other person, or any other certificate of mem- 
bership; that Stapp never paid his dues, to witness’ knowledge, 
though often requested so to do; that any of the officers, however, 
had power to receive and receipt for annual dues; that Stapp did 
remit certain amounts of money from Texas, but as to their appli- 
cation witness could not state. Don’t know whether certificate 
was sent to Stapp in compliance with his request or not. The cor- 
respondence of the association was conducted by witness, general 
manager, and Badlam, the president. The annual dues referred 
to by this witness and others does not relate to the premium or fee - 
for membership, but to an annual payment, in addition to mortu- 
ary assessments, of $15, which each member was required to pay 
on or before March 20th of each year. The receipt for such dues 
was offered in evidence by the plaintiff, and was as follows:— 
San FRANCISCO, March 20, 1886. 

Received 15 00-100 dollars for annual fees, according to the terms and con- 
ditions of certificate No. 442, on the life of W. S. Stapp, from March 20, 1886, 
to March 20, 1887. To be countersigned by W. 8. Stapp. 

J. B. THURMOND, secretary. 

The certificate of membership declares that 

In consideration of the representations, agreements, and warranties made 
in the application for this certificate of membership, and of the payment of 
the admission fee and of fifteen dollars, being the amount of dues for ex- 
penses to be paid on or before the 20th day of March in each and every year 
during the continuance of this certificate, and of all mortuary assessments as 
per table indorsed hereon, payable at the home office of the association 
within thirty days from the date of each notice, the Bankers’ & Merchants’ 
Mutual Life Association of the United States does hereby create and consti- 
tute William Sheppard Stapp, of Los Angeles, county of Los Angeles, state 
of California, a member of this association, and issue this certificate of mem- 
bership, subject to the following agreement. 

At the date of that certificate, Stapp was a resident of Los 
Angeles. 

R. K. Allen, general manager of appellant during 1886, testi- 
fied that appellant had never received a cent from Stapp in pay- 
ment of annual dues on certificate No. 442, sued on; that the cer- 
tificate was sent to Stapp by mail, by witness Thurman, appellant’s 
secretary at Stapp’s request, he saying he had the money to pay 
for it, in answer to Stapp’s letter dated May 23, 1886; that the 
secretary was the proper party to receive the dues; that witness 
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knew of no other person connected with appellant who ever re- 
ceived said dues; that President Badlam and witness attended to 
correspondence of appellant after May 23, 1887. That Stapp, 
though repeatedly urged, had never written a word with refer- 
ence to the certificate. not even acknowledging its receipt. The 
partial list of members printed in our circulars was composed of 
those who had applied for membership. A man who has not paid 
his annual dues or premium, or has not in some satisfactory man- 
ner arranged for their payment, is not, under the rules of the as- 
sociation, liable to assessments. The money received by appellant 
from Stapp was on certificates issued to others, not Stapp. Ap- 
pellant’s business is cash, and no charge for fees was made in 
Stapp’s case. Stapp’s name was included among those assessed, 
but he would not only have had to pay the assessments and back 
dues, but would also have had to undergo another medical ex- 
amination, to entitle him to beneficial membership. The notice 
of assessments are sent to delinquents in order to give them an op- 
portunity to re-instate themselves. Badlam, president of appel- 
lant, testified that he knew the annual dues were never paid. The 
statement of the testimony of the secretary, general manager, and 
president is taken from brief of counsel for appellant, and although 
abbreviated, is correct. We understand the witness Allen, how- 
ever, to say that Stapp never paid any money as premium, annual 
dues, or on mortuary assessments. It was agreed that Stapp 
wrote the letter of date May 23, 1886, and that the letters of July 
14 and 20, 1886, were written to him by the general manager, and 
deposited in the post-office at San Francisco for transmission; but 
there is no evidence whether Stapp received them. Plaintiff of- 
fered in evidence three different printed circulars prepared and 
circulated by appellant, explaining its system and advertising its 
business. These circulars contained a long list, although purport- 
ing to be only a partial list, of the members of the association, 
with statement of amount of insurance held by each. Among these 
was the name of W. S. Stapp, with statement that he had insur- 
ance to amount of $5,000; and one in which his name appeared as 
a member was headed: ‘Reference to Some of Our Most Promi- 
nent Members.” On August 2, 1886, appellant made a mortuary 
assessment on its members, each amounting to $6.65, and this sum 
Stapp was requested to pay. The letter which accompanied that 
notice of assessment was as follows:— 
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Dear Sir:—Proof of death of the above-named member having been re- 
ceived on July 16th, 1886, and found satisfactory, payment of the amount due 
according to the terms of the certificate has been ordered; and an assess- 
ment is now due from you, payable at this office within thirty days from date 
above (on or before September 2, 1886), according to the terms of your certi- 
ficate of membership and the by-laws. Please send promptly, and avoid for- 
feiting your membership. ; 

In reference to that assessment, Allen wrote to Stapp on July 26, 
1886, that, on 28th May preceding, the association had met with a 
death loss under certificate No. 339, and that an assessment would 
be made to pay the same on August 2d, payable in thirty days, and 
giving him in the letter a list of names of certificate-holders in 
Texas agency liable for assessment; and among the names is that 
of W. 8S. Stapp. The letter concludes as follows: “They having 
been insured prior to death.” The letter also informs him that the 
City Bank of Sherman would attend to collections. After the death 
of her husband, Mrs. Stapp sent to appellant the amount of the 
assessment, which was payable on or before September 2, but it 
was returned to her on August 27, 1886, with this statement: ‘‘ We 
return same to you, as this association has no claim for assess- 
ments from your late husband, W.S. Stapp, as he forfeited his cer- 
tificate, not having paid the premium.” This letter abounds in 
words of sympathy, but insists upon the letter of the contract. R. 
K. Allen, on August 5, 1886, wrote to W. S. Stapp as follows: 

Wells, Fargo & Co. called and collected $9 from us on account of this 
agency at Sherman, Tex. You will recollect a remittance of $31, which only 
ought to have been $22.. Please send at once a detailed report of all policies 
collected by you, with money to balance. We want to get our books and 


your account in shape, and start right. Your account has been a jumkled-up 
mess since the commencement. 


The court instructed the jury that appellee was not entitled to 
recover if they found from the evidence that the membership fee 
or premium was not paid, unless they believed from the evidence 
that the certificate of membership was delivered upon a credit,— 
“that is, that said certificate was so delivered by defendant with 
the intention that it should take effect upon delivery,—and it 
would rely upon its right and expectation to collect such payment 
after such delivery. Then a failure to make said payment will 
constitute no defense to this suit, and you will in such case find 
in favor of plaintiff, as instructed in first paragraph of this charge.” 
It is urged that the court erred in giving the part of the charge 
last referred to, and that it erred in refusing to give the first and 
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second charge asked by appellant. The charge referred to con- 
tained the propositions that, in the absence of actual payment of 
the premium during the life of the insured, the policy never took 
effect It was, that if “the certificate of membership was delivered 
to W. S. Stapp upon credit, to be paid for in the future, then the 
certificate of membership did not become binding upon the defend- 
ant, and you will therefore find for the defendant.” The policy 
had the usual clause denying to agents the power to make, alter, 
or discharge contracts, waive forfeitures, or extend credits. It is 
claimed that there was no evidence that justified a submission 
to the jury whether a credit was given, and that the verdict is 
without evidence to support it. Itis further urged that the court 
erred in refusing to give a charge requested, declaring what would 
constitute a delivery of the certificate with intention to give 
credit, and make it operative from time of delivery. The charge 
last referred to was substantially embraced in the charge of 
the court, which it is contended ought not to haye been given, 
because there was no evidence sufficient to raise such an is- 
sue of fact. The charge having been once given, it was not er- 
ror to refuse to repeat it. All matters affecting the certificate in 
question were transacted between the general manager and secre- 
tary of the appellant corporation and the deceased, and we see no 
reason to doubt the power of these officers to extend credit not- 
withstanding the terms of the certificate: Wood, Ins., §§ 28-35, 
and citations; Bac. Ben. Soc., §§ 366-372. The evidence of the gen- 
eral manager, wherein he states that “a man who has not paid his 
annual dues or premium, or has not in some satisfactory manner 
a for their, payment, is not, under the rules of the associa- 
tion, liable to assessment,” recognizes the fact that payment of 
premium in advance was not deemed absolutely essential to the 
existence of membership. 

The main questions in the case are whether the deceased paid 
the premium, or was given credit thereon, and it is claimed that 
there was no evidence to sustain a finding in favor of appellee on 
either of those issues. The certificate bears date March 20, 1886; 
and it is rendered clear that it was not delivered until some time 
after May 23d of that year. If it had been held from the time of 
its date until the letter of the deceased was written, inquiring why 
it had not been sent, because the premium had not been paid, the 
inference would be very strong that it was not sent until payment 
was made, notwithstanding the letter of the general manager of 
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date July 14, 1886, which is not shown to have been received by 
Stapp. This inference is strengthened by the fact that the secre- 
tary, whose business it was to receive moneys, does not state that 
the premium was not paid, although he testifies fully as to the non- 
payment of annual dues. He also, as does the general manager, 
fails to produce a copy of the letter accompanying the certificate; 
and it seems that none was kept, although it was usual to keep 
copies of allletters sent. The facts hereafter to be noticed on the 
question whether credit was extended have bearing as well on the 
question of actual payment of the premium. Was the deceased 
recognized as a member, subject to the burdens of membership ? 
If so, this must have resulted from the fact that he had paid the 
premium and all other dues, or that credit had been extended to 
him. Annual dues amounting to $15 a year, payable on or before 
March 20th of each year, were required only of members. From 
the terms of the certificate of membership, we would not under- 
stand that the annual dues were to be paid in advance; yet we 
find in the possession of the deceased a receipt bearing the same 
date as his certificate of membership, which is at least prima facie 
evidence that he paid the annual dues for the year ending March 
20, 1887. That it was not countersigned by himself does not de- 
prive it of weight as evidence of the fact that he made the payment; 
and the defense is not based on his failure in this respect, but on the 
claim that he failed tu pay the premium and an assessment. This 
receipt could have been sent to him only as evidence of the fact 
that he had paid the annual dues named in it, or to be used as evi- 
dence of that fact when the payment was actually made. If for 
the former purpose, it furnishes the strongest evidence that the 
deceased was a member, which it is claimed he could not be with- 
out actual payment of the premium. If it was sent for the latter 
purpose, appellant cannot well be heard to say that he was not 
recognized as a member; for, if such was not his relation to the as- 
sociation, it had no right to demand annual dues of him. In re- 
peated circulars published to the world, he was declared to be not 
only a member, but a prominent member, holding a certificate for 
$5,000. If this was his character, it must have been established by 
the payment of all sums necessary to create it, and to keep it in 
existence until the circulars were published. On July 26, 1886, 
the general manager notified the deceased of the death 
of a member, on account of which it would be _ neces- 
sary on August 2d following to make an assessment on 
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members named, of whom the deceased was stated to be one. 
Promptly on the 2d of August that assessment was made on the 
deceased. None but members were liable to assessment; and, the 
corporation having full means of knowing who were and who were 
not members of the association, a jury would have probably great 
difficulty in coming to the conclusion that the officers of appellant 
corporation had called upon a person not a member to bear the 
burdens which membership alone could lawfully impose. Circum- 
stances sometimes become more potent than direct evidence; and 
if the jury, from the circumstances already referred to, concluded 
that the officers of the corporation were acting with knowledge and 
in good faith when they called upon the deceased to bear the bur- 
dens of membership, this court would not be authorized to set 
their finding aside. These demands could not have been made in 
good faith if deceased was not a member, and he could not be a 
member without payment of, or satisfactory arrangement made for 
the payment of, the premium. No one but the general manager 
states that the premium was not paid, while it is shown that the 
president aud secretary of the corporation had the right to collect 
premiums and other dues; and this duty seems to have been de- 
volved mainly upon the latter. Neither of the the officers of the 
last named state that the premium was not paid, although this was 
one of the vital issues in the case, but do testify that the annual 
dues were not paid, which was a fact pertinent only on the question 
whether deceased had been recognized as a member. Within 
twelve days of the death of Stapp, we see the appellant corpora- 
tion returning to him, through the express company, a sum nearly 
equal to the premium which it is claimed had not been paid,—and 
this because of a remittance larger than it ought to have been,— 
while in other cases remittances had been appropriated as the 
officers of the corporation deemed proper, without having received 
instructions as to the accounts to which credit should be given. 
That, under such a course of dealing, money should have been re- 
turned to deceased, the jury probably found it difficult to reconcile 
with the claim that he had neither paid, nor made satisfactory ar- 
rangements to pay, the premium on the certificate; and especially 
so in view of the fact of the corporation’s constant recognition of 
the fact that he held such membership as justified the imposition 
of burdens upon him which could not lawfully or in good faith be 
placed on one not a member. The evidence tends to show that the 
accounts between the deceased and the corporation were loosely 
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kept, and the premium may have been paid, and by the latter 
placed in some other account; but looking to all the evidence, cir- 
cumstantial as much of it is, we cannot say that there was not evi- 
dence requiring the court to submit to the jury whether the 
premium had not been paid, or arrangement for its future payment 
satisfactory to the company entered into. Nor are we prepared 
to hold that there was not evidence sufficient to sustain the verdict, 
although the direct evidence preponderates in favor of the proposi- 
tion that the premium was neither paid, nor credit therefor given. 
It is claimed that the failure to pay the assessment made on 
August 2, 1886, before the death of the husband of appellee, de- 
feats her right to recover, notwithstanding she tendered the sum 
of the assessment within less than thirty days after the assessment 
was made, and notice thereof mailed. The certificate of membership 
declares that such assessments shall be “ payable at the home office 
of the association within thirty days from the date of each notice.” 
The by-laws of the company contain substantially the same provi- 
sion, and provide for the restoration of a member in case assessment 
be not paid within the time prescribed. We are of the opinion that 
the beneficiary in the certificate had the right, at any time within 
thirty days after the date of the notice of assessment to pay it. 
Any other construction of the language would be unreasonable, 
contrary to the import of the language used, and in many cases 
destructive of right, when there had been no known omission of 
duty by the member or beneficiary. We find no error in the pro- 
ceedings that led to the judgment, and it will be affirmed. 
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SUPREME COURT OF TENNESSEE. 


CITIZENS’ INS. CO. 
vs. 
AYERS.* 


The policy recited; ‘‘ This = being for $1,000, covers pro-rata each of the 
following amounts.” ‘Then followed a schedule of items with sums in- 
sured on each, the whole footing up to $3,510. The insured had made 
application for $3,510 of insurance distributed in the manner indicated, 
addressed to another company and sent to agents to place. This was the 
only policy they could obtain. 


Held, That the $1,000 of insurance was to be distributed to each item in the 
proportion that its stated value bore to the whole and the company was 
liable on each for 1000—3510ths of the amount so stated. 


Posten & Posten, for Plaintiff in Error. 

C. W. Hetsxetz, for Defendant in Error. 

Foxes, J. 

This was a suit by Ayers against the insurance company to re- 
cover for a total loss, the full sum of $1,000 named in the policy, 
upon gin-house, machinery, etc. There was verdict and judgment 
for Ayers for the total amount of the insurance. Motion for new 
trial having been made and overruled, the company has appealed 
in error. 

The error assigned is in the charge of the court, wherein the 
following language was used, to wit: “The court charges you that 
it is his duty to construe this policy of insurance, and it charges 
you that the policy insured this plaintiff for $1,000; and if you tind 
from the evidence that 3 of the value of the loss under this policy 
amounted to more than $1,000, your verdict should be for the full 
amount of the policy. If you should find otherwise as to value, 
you should make the calculation, and all on a pro rata of the 
amount.” To determine whether the construction placed by the 
court upon the policy of insurance be correct or not, we must 
examine the policy itself. The policy reads as follows:— 


* Decision rendered, May 3, 1890. 
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In consideration of sixty-seven and 50-100 dollars, and of the agreements 
and conditions herein contained, the Citizens’ Insurance Company does insure 
E. M. Ayers to the amount of $1,000. This policy, being for $1,000, covers 
pro rata each of the following amounts:— . 

Insured. 
On steam-power, two-story gin-house, built of cypress, and covered 

with cypress boards $800 00 
On two gin-stands, of 80 saws, $400 (being $200 on each); on two 

condensers, $100, being $50 on each 500 00 
On two feeders and breakers, $100, (being $50 on each) 100 00 
On engine and boiler, $600; on press, $200 800 00 
On running gear and appurtenances, including belting 100 00 
On cotton seed therein, $150; on grist-mill attached, $185 335 00 
On assured cotton, ginned and unginned, packed and unpacked, in 

said gin-house........-. Jecacnsass 
On cotton held in trust or on commission, for which assured may ‘be 

liable, therein 
On saw-mill attached 


$3,510 00 

—All located on plantation,—etc. 

The policy contained what is known in insurance business as the 
“country, or three-fourths clause,” wherein it is stipulated :— 

That in case of any loss or damage under this policy, this company shall 
be liable only for three-fourths of said loss, not exceeding the sum herein 
insured, the other one-fourth to be borne by the insured; and, in case of other 
insurance permitted, this company to be liable only for its proportion of three- 
fourths of such loss or damage. * * * The amount of loss or damage to be 
estimated at the actual cash value of the property at the time of the fire, 
which loss or damage shall in no case exceed what it would then cost to 
repair or replace the same, deducting therefrom a suitable amount for any 


depreciation of such property. 

The record shows that the assured had made application for 
$3,510 of insurance upon property valued by him at $5,600, the 
$3,510 to be distributed upon each item for the amount therein 
stated, as indicated in the items and amounts we have already 
copied above. The application was not addressed to this company, | 
but to a different company; and, as shown by Mr. Ayers’ testimony, 
was sent to Murphy & Murphy, insurance agents at Memphis, to 
be placed. For.some reason, not explained in the record, the 
agents were able to obtain but one policy,—the one sued on. The 
fact that other insurance was sought by the assured, and not ob- 
tained, does not affect the liability of this company one way or the 
other. There is nothing in the policy sued on concerning other 
insurance, except that, if any be obtained, it is to contribute to the 
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loss, in proportion to its amount. The proof is conflicting as to 
the cash value of the property at the time of the loss. It is shown 
to have been a total loss, except as to the engine and boiler. The 
adjuster for the company presented a carefully prepared, tabulated 
statement of his estimate of such value as applied to each item 
enumerated in the policy, wherein he placed the actual loss, after 
deducting depreciation, and after deducting the one-fourth to be 
borne by the assured under the terms of the policy, $1,793.43. 
Applying to this valuation the interpretation by the company upon 
the pro rata clause or stipulation in the policy, he figured the total 
of assured’s right to recover at $510.42. The assured, on the con- 
trary, undertook to establish, and his proof tends to show, that his 
loss has exceeded the full amount of the policy, upon any construc- 
tion thereof, whereupon he insists that, even if the eompany’s con- 
struction of the policy be correct, the verdict should stand as 
representing a proper result, even if the charge were erroneous. 
This would be so if there was no proof in the record other than 
that furnished by the assured; and the error of the court, if it be 
an error, might be said to be immaterial. But, as we have already 
shown, the proof offered by the company reduces the loss to such 
a figure that, if its construction of the policy be correct, the total 
amount is largely less than the face of the policy. Upon this con- 
flict in the proof the company is entitled to go before the jury 
under a proper charge. This renders it necessary for us to construe 
this policy. 

It is elementary that, if there be any ambiguity in the policy, it 
will be resolved against the company issuing it, and will be so con- 
strued as to give to the assured that which is the sole object of 
insuranee, so far as the assured is concerned, to wit, indemnity. 
But is there any ambiguity about this policy? We think not. Its 
language is explicit: “This policy, being for $1,000, covers pro 
rata on each of the following amounts,” etc.; then follows, as we 
have seen, a carefully prepared statement of each item, with the 
sum insured thereon, upon, and among which the $1,000 is to be 
prorated. The meaning and intention of the parties seems to us 
perfectly clear. It is that the sum of $1,000 is to be distributed 
upon each item named, with reference to the insurable value placed 
thereon, in proportion that the $1,000 of total insurance bears to 
the $3,510 of aggregate value; that is, 1,000-3,510. To figure it out 
exactly upon each of the items, it would be as follows:— 
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Sum in Pro 

Policy. Rata. 
GiM-ROUSC. 60256 coc cccccccev cscs cocces cevcscecs covers cone $800 00 $227 92 
CPA ca iada co cucnsicscs cnc ccuNecucc sncecaqaneasaemas 500 00 142 45 
Osa van Reta sd roses seeped vane cpandbeaae Bene souaees 100 00 28 49 
EMMBING BUM DOUET oo. oo san See wnnces csecsecascee coonsies: 600 00 170 94 
I ian ensue deco nc cues ened cen nenslausel staat se ol aalan esa) tee 56 98 
Running MOO? <a ooss 5c once cess coccc cece setecsecccesscess IORI 28 49 
WMO occa occa cuaciey sna Wewseacee sacawnnawuen eee 150 00 42 73 
CAC IIN OV cdccevawetwisiwuden sc ucstiguacdanaennaenqusas 185 00 &2 71 
CORI isin oak a Cc eeband cc duou sewkdedoeasd canibasadecewat Gna 142 45 
AN ono foc Ford dcaeteteicane Voraitacndcenensaduuasse eee 106 84 








$3,510 00 $1,000 00 
To hold otherwise would be to ignore altogether the special pro- 
vision as to pro rata. While we are authorized to construe the 
policy, we are not at liberty to strike out absolutely a carefully 
inserted and detailed provision thereof. To construe it at all is to 
reach the conclusion that we have announced. We know of no 
other construction that can be given to the pro rata provision, 
where there is no other insurance to which the words can apply. 
The instruction as given by the learned trial judge would make the 
company liable for the full amount of the policy had there been no 
injury whatever to half of the articles insured, provided the actual 
loss on the half destroyed equaled $1,000 in value, thus ignoring 
the fact that the policy does not contemplate a $1,000 risk on 
$3,510 of gross value, but a risk upon each of a number of 
enumerated articles; the amount of the policy to be pro rata upon 
each article, in the ratio already given. While it may be that a 
new trial will result in a verdict for the full amount of the policy, 
it is none the less our duty to reverse and remand where the proof 
is conflicting as to the actual loss upon each of the articles insured. 
This is not a case where the failure to ask further instructions will 
defeat the right to new trial. Itis nota case of meager instruc- 
tions, correct as far as they go, but is a positive misconstruction of 
the contract sued on. No question is made on the “three-fourths 
clause,” and it has, therefore, not been considered. Let the 
judgment be reversed, and new trial awarded. 
' 





SUPREME COURT OF INDIANA. 


WESTERN ASSURANCE CO. 


vs. 


STUDEBAKER BROS. MANUF’G CO.* 


The policy required a particular account of the loss to be rendered as soon as 
possible. 


Held, That, where the property was insured for over $46,000 in twenty differ - 
ent companies, a delay of two months in rendering a particular account 
would not be held unreasonable as a matter of law, where the jury had 
rendered a general verdict in favor of the insured. 


Held, That a contract for lumber to be cut in another state was not evidence 
of the market value of dry lumber at the place of fire. 


Motion for a new trial will not be granted in actions on contract on the 
ground of excessive damages under Rev. Stat. of Ind., 1881, § 559. 


Finca & Fincu, fur Appellant. 


Anprew Anperson and Lucius Huszarp, for Appellee. 
Oxps, J. 


This is an action brought by the appellee against the appellant 
on a fire insurance policy, to recover for the loss of certain lumber 
which was destroyed by fire in the city of South Bend on the 29th 
day of May, 1885. The appellant answered—First, by general de- 
nial; and, second that the policy sued on was one of several cover- 
ing the same risk, issued by different companies, and provided that 
in case of loss the company should be liable for “no greater pro- 
portion of the loss sustained than the sum hereby insured bears to 
the whole amount issued thereon;” that said policy provided that 
any fraud, or attempt at fraud, on the part of the assured, should 
avoid the policy; that in making proofs of loss the appellee at- 
tempted to defraud the appellant, by making out and exhibiting to 
appellant false books and memoranda, and an exaggerated state- 
ment of the loss which it had suffered, making a showing of $25,- 
000 more than the real value of the lumber destroyed. The ap- 
pellee replied by general denial. There was a trial resulting in a 








* Decision rendered, April 4, 1890. 
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verdict and judgment for appellee for $4,726.84. The jury also re- 
turned answers to interrogatories. The appellant, at the proper 
time, moved the court for judgment upon the answers of the jury 
to the interrogatories, which motion was overruled, notwithstand- 
ing the general verdict. The appellant also moved the court for a 
new trial, for the following reasons, stated in the motion: “ First, 
that the judgment or damages assessed by the jury are excessive; 
second, that the court erred in excluding the contracts of Carter & 
Bros. with appellee; third, that the verdict of the jury is contrary 
to the evidence; fourth, that the verdict of the jury is not sustained 
by the evidence; and, fifth, that the verdict of the jury is contrary 
to law.” The court overruled the motion for new trial, and appel- 
lant excepted. 

The errors assigned are that the court erred in oyerruling ap- 
pellant’s motion for judgment on the answers of the jury to the 
special interrogatories, notwithstanding the general verdict, and in 
overruling the motion for new trial. The jury made answers to in- 
terrogatories as follows: “ (2) Question. When did the fire occur 
for which loss is now claimed? Answer. May 29, 1885. (3) Q. 
When did the plaintiff give notice of such loss to the defendant? 
A. May 30, 1885. (4) Q. When did the plaintiff make and send to 
defendant the proof of such loss, giving a particular account 
thereof? Give the dates when the proofs were executed, and when 
forwarded to the insurance company? A. The proofs of loss were 
executed July 15, 1885, and forwarded on the 22d day of July, 
1885, and were received by the defendant on the 26th day of July, 
1885. (5) Q. Had the defendant insurance company an agent at 
South Bend? A. Yes.” The appellant contends that on these an- 
swers the court should have given judgment in its favor. The 
policy of insurance sued upon contained a provision that “ persons 
sustaining loss or damage by fire shall forthwith give notice of 
such loss to the company, and as soon after as possible render a 
particular account of such loss.” Counsel for appellant insists that 
as the fire occurred on May 29, 1885, and that as the particular 
account of such loss was not forwarded by the assured to the ap- 
pellant until the 22d day of July thereafter, that it affirmatively 
appears that the particular account of loss was not rendered to the 
appellant as soon after the fire as possible, and therefore the ap- 
pellant is entitled to judgment. 

It is well settled by the decisions of this court that, if there is 


any reasonable hypothesis whereby the general verdict and the 
Vou, XX.—5. 
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answers to interrogatories can be reconciled, the general verdict 
will be sustained, and the motion for judgment non obstante vere- 
dicto overruled: Railroad Co. vs. Ellison, 117 Ind., 236. It is like- 
wise well settled that this court will not weigh evidence, and will 
not reverse a case on account of the insufficiency of the evidence, 
if there is any evidence tending to support the verdict. In view of 
the language used in the policy sued on, it became a question of 
fact, to be determined by the jury, as to whether or not the appel- 
lee rendered a particular account of its loss to the appellant as soon 
after the loss as possible. It may or may not have been possible 
for the appellee to have rendered such account prior to July 22d. 
This depended upon the facts and circumstances of the case. If 
the loss consisted of all of one particular lot of lumber, purchased 
and measured by an agent of the appellee, so that such person 
knew the actual amount destroyed, and such agent was present at 
the time of the fire, and was authorized to make out the proof of 
loss, and forward it to the company, it would take but a sort time 
to render the required account; but, under the circumstances, it 
might require days and weeks, and even months, to make out a 
correct account of the loss, and, if the facts proven in this case 
were such as that the jury might have found that the appellee 
rendered the particular account as soon as possible, then the gen- 
eral verdict must stand, as in that event the facts found would be 
consistent with the general verdict, and we think the jury might 
have reasonably so found from the evidence in the case. The evi- 
dence showed the appellee to be a very large manufacturing com- 
pany, engaged in manufacturing wagons, carriages, and other 
vehicles; that it is one of the largest manufactories of the kind in 
the United States, carrying an immense amount of lumber, mate- 
rials, and goods, and its business operations extended over the 
United States, and beyond. It purchased a vast amount of mate- 
rial, and employed thousands of men, and its business was divided 
into departments; each having its foreman. The appellee was in- 
sured to the amount of over $50,000, in some twenty different com- 
panies. A fire occurred by which it sustained a loss of over $46,- 
000. A fire is an unusual occurrence, a thing not expected, not 
planned for. No person is set apart to ascertain the loss, and make 
proof of it. This must be attended to by the officers and business 
managers. Other duties may require their absence from the place 
of the loss. The evidence shows in this case that the president of 
the company attended to this duty, and that he was absent a por- 
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tion of the time between the date of the fire and proof of loss. 
Proof had to be made out for all the companies in which appellee 
held insurance. The books had to be examined to determine the 
amount of lumber purchased and used; to ascertain the amount on 
hand at the date of the fire. These and many other facts appeared 
by the evidence, from which the jury may have found that the 
proof of loss was made as soon as possible by the appellee; and 
there was no error in overruling the motion for judgment non 
obstante veredicto. We might add that from the evidence the 
jury might have found that proof of loss was waived by the appell- 
ant. ‘Shortly after the fire, the adjusting agent of the appellant 
appeared at South Bend toinvestigate the loss,examined the books 
of the appellee, looked through their statements, visited the scene 
of the fire; and upon the trial of the cause no contest was made 
over the fact that proof was not made within the proper time, and 
no defense of that kind was contended for. No objection appears 
to have been made at any time as to the time of making the proof. 
The defense made was on the ground of fraud other than the 
failure to make the proofs in the proper time. 

The next question presented and discussed by counsel for appel- 
lant is the ruling of the court in sustaining the objection of the 
appellee to the introduction in evidence of contracts between the 
appellee and J. D. Carter & Bro., of dates December 30, 1884, and 
July 6, 1885, for lumber of the character used in their business. 
These contracts were offered in evidence by the defendant, the ap- 
pellant, and were objected to by the appellee, and the objection 
sustained. There was no error in this ruling. The lumber de- 
stroyed was dry lumber. These contracts were for lumber to be 
delivered in the future, to be made from certain timber. It was 
not manufactured at the time of the contract, but to be manufac- 
tured and shipped from the state of Tennessee. The value of the 
lumber destroyed must be determined by its market value at the 
time and place destroyed, by showing what articles of the same 
character were worth at the time in the market at South Bend. If 
the evidence showed the lumber destroyed to be clear, first-class, 
poplar lumber, of certain dimensions, and dry, then it was proper 
to show what clear, first-class, poplar lumber, dry, and of the same 
dimensions, was worth in the market at South Bend at the time of 
the fire. If there was no market for it there, and there was another 
market near by, then it might probably be proper to show what 
it was worth in the nearest market and costs of transportation; 
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or if none was in the market at that place, then, probably, it 
might be proper to show what such lumber was worth in the near- 
est market to South Bend where it could be purchased, and prove 
the expense of transportion. But the fact which must govern is 
the market price in South Bend at the time it was destroyed. To 
establish this fact, it would not be proper to introduce a contract 
whereby A purchased of B lumber, even of the same character, to 
be delivered at South Bend at the time the loss occurred. A. may 
have purchased the lumber at more or less than the market price, 
and certainly it would not be proper to introduce a contract be- 
tween two individuals showing a purchase of lumber of a different 
character, to be delivered at a different time; and, if not proper to 
introduce a contract between two other parties not parties to the 
suit, it would not be to introduce a contract for the purchase of 
other lumber by the appellee. The price at which lumber had been 
sold by special contract might have been inquired into, under cer- 
tain circumstances, on the cross-examination of a witness who had 
testified as to the market value, to test his knowledge; but such 
contract is not proper to go in evidence to prove the market value 
of lumber, and the court very properly excluded the contracts of- 
fered in evidence. 

The next alleged error discussed by counsel is the first cause as- 
signed for motion for new trial. This is an assignment of the 
fourth specification for new trial (Rev. St., 1881, § 559), and it has 
been repeatedly held by this court that this cause for new trial 
only applies in actions for tort. To raise the question desired by 
counsel in this case, the assignment of cause for new trial should 
have been under the fifth statutory cause, and not under the 
fourth: Smith vs. State, 117 Ind., 167; McKinney vs. State, 117 
Ind., 26; Railway Co. vs. Acres, 108 Ind., 548; Busk. Pr., 234. 
There is no question presented by this cause for new trial. As to 
the other causes for new trial, that the verdict is not sustained by 
sufficient evidence, and is contrary to law, it is sufficient to say that 
the evidence sustains the verdict. There is no error in the record. 

Judgment affirmed, with costs. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


VIRGINIA FIRE & MARINE INS. CO. 
US. 
SAUNDERS.* 


Where misrepresentations as to value are set up as a defense, a replication in 
estoppel that the agent personally inspected the property and inserted 
the valuation is not defective asa departure in pleading. Nor was it 
double as an estoppel and in confession and avoidance. 


Held, that such course by the agent amounted to an estoppel. 


W. W. & B. T. Crump, for Appellant. 
A. S. Lez, for Appellee. 
Lewis, P. 
This was an action in the Circuit Court of Mecklenburg County 
on a policy of fire insurance. The case has once before been to 
this court, and is reported in 84 Va., 210, 4 S. E. Rep., 584. After the 
case went back to the circuit court the plaintiff replied anew to the 
defendant’s special pleas, and the question again is as to the suffi- 
ciency of the replications. On the former appeal the judgment 
was reversed because the replications concluded to the country in- 
stead of with a verification, as they ought to have done, inasmuch 
as they introduced new matter. The replications subsequently 
filed, and upon which we are now to pass, set forth the same 
matters, and are in all respects the same as those first filed, ex- 
cept they conclude with a verification. The first plea sets up a 
warranty by the plaintiff as to the cost of the property, alleging 
that whereas she represented it in the written application for 
insurance to be $1,600, it was in fact much less, and the record 
alleges that this representation was material to the risk, and 
untrue. The policy recites that the application shall be treated 
as a part of the policy, and that its statements shall be treated 
as warranties by the assured that the facts therein stated are 
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true. To the first plea the plaintiff replied, in substance, that 
when the application was made she expressly informed the agent 
of the company, who procured her signature to the application, 
that she could not tell with certainty what the property cost, 
but that she estimated it at $1,600; that this estimate was con- 
curred in by the agent, who himself inserted it in the application, 
which was signed by her; that he, the said agent, then and there 
fully inspected and examined the property, and was as fully in- 
formed as to its value and cost as the plaintiff herself was; 
that the defendant, through its agent, also had knowledge of the 
real condition and situation of the risk, and that with such 
knowledge the property was valued by its agent at the said sum 
of $1,600, and insured accordingly. Wherefore it is insisted “ that 
the said defendant is concluded and estopped from alleging the 
matter set up in said plea.” The replication to the second plea 
is substantially to the same effect. The defendant moved to reject 
these replications, but the motion was overruled, and to this action 
of the court an exception was taken. The case was thereupon sub- 
mitted to a jury, and a verdict rendered for the plaintiff for $1,000, 
the amount of the policy, upon which verdict the court entered 
judgment. The principal assignment or error relates to the action 
of the circuit court in overruling the motion to reject the replica- 
tions. It is contended that the replications are defective because, 
instead of answering the contention raised by the pleas as to the 
cost of the property, they undertake to set up in estoppel an al- 
leged valuation of the property by the defendant’s agent; and this, 
it is contended, constitutes a departure in pleading, for which the 
motion ought to have been granted. 

A learned author lays it down that the only mode of taking ad- 
vantage of a departure is by demurrer: 4 Minor, Inst., 1040. But, 
be that as it may, here there has been no departure. To the gen- 
eral rule which requires the pleader either to traverse or to confess 
and avoid, there are several exceptions, one of which arises in the 
case of pleading in estoppel: Steph. Pl., 219. Indeed, it is one of 
the essential qualities of a replication that it must present matter 
of estoppel or must traverse or confess and avoid the plea: 1 Chit. 
Pl., 643. Moreover, a departure takes place only when the party 
deserts the ground that he took in his last antecedent pleading 
and resorts to another. Thus the replication must be conformable 
to the declaration, the rejoinder to the plea, etc.; or, as Lord Coke 
expresses it: “Each party must take heed of the ordering of the 
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matter of his pleading, lest his replication depart from his count, 
or his rejoinder from his bar; et sic de ceteris:” 3 Thob. Co. Litt. 
435; 4 Minor, Inst., 1038. In the present case this rule has been 
observed ; that is to say, there has been no abandonment of the 
case stated in the declaration and a resort to another, but the mat- 
ter contained in the replication conforms to and fortifies that con- 
tained in the declaration. There was no error, therefore, in over- 
ruling the motion to reject the application. 

The question as to a departure was not considered on the former 
appeal. Nor did the court mean to intimate any opinion on that 
subject. All that was decided with respect to the replications was 
that, introducing, as they did, new matter, they ought to have con- 
cluded with a verification, in order to give the defendant an oppor- 
tunity of answering it, and upon that ground alone the judgment 
was reversed. In short, it is very clear that there has been no de- 
parture; and, if the allegations of the replications be true, and if 
the plaintiff has acted in good faith, as the jury have found, then 
the case is within the principle decided in Insurance Co. vs. West, 
(78 Va. 575), in which case Judge Staples, speaking for the court, 
said: ‘In all this class of cases it has been held that, where the 
agent filling up the application is clothed with real or apparent 
authority to make a contract of insurance, the agent’s knowledge 
of the real condition and situation of the risk is imputable to the 
principal, and estops the latter from setting up any warranty in- 
consistent therewith.” In that case the answer to the question in 
the application, as to whether the property was incumbered, was in 
the negative. But parol evidence was admitted to show that the 
answer was written at the suggestion of the agent, who procured 
the application, after full information of the circumstances, and it 
was held that this constituted an equitable estoppel. It was also 
said in the same case that whenever the application is incorporated 
in the policy as a warranty the warranty should be regarded as re- 
lating only to matters of which the assured had, or should be pre- 
sumed to have had, some distinct, definite knowledge, and not to 
such matters as depend wholly upon opinion and judgment. Cit- 
ing Wood, Fire Ins., §§ 386, 402, 403 ; May Ins. Co., §§ 140, 502; 
Insurance Co. vs. Wilkinson, 13 Wall, 222 ; National Bank vs. In- 
surance Co., 95 U. S., 673; and other cases. 

In Insurance Co. vs. Wilkinson, the court, after quoting with ap- 
proval from 2 American Lead. Cas. (5th Ed.), 917, to the effect that 
agents of insurance companies, in their zeal to procure customers 
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not unfrequently mislead the assured by a false statement of what 
the application should contain, or, taking the preparation of it into 
their own hands, procure his signature by an assurance that it is 
properly drawn, and that in such cases the description of the 
risk, though nominally proceeding from the assured, should be 
regarded as the act of the insurers, went on to say that this 
principle does not admit oral testimony to change or contradict 
that which is in writing, but goes:upon the idea that the writ- 
ing offered in evidence is not the instrument of the party whose 
name is signed to it;'that it was procured under such circum- 
stances by the other side as estops that side from relying on it, and 
therefore it cannot be lawfully used against the party who signed 
it. And we may add that the principle is now well established 
in the jurisprudence of the country. 

Another error assigned is the refusal of the circuit court to 
permit the defendant to withdraw its rejoinder of issue tendered 
by the replication to the first special plea, and to demur to the 
replication after the motion to reject the replication had been 
overruled. A sufficient answer, however, to this objection is that 
the replication is sufficient in law, and hence the result is the 
same as if the request had been granted. It is contended in 
this connection that, apart from the objection as to a departure, 
already considered, the replication is defective because it is in 
confession and avoidance, and also in estoppel. In other words, 
that it is bad for duplicity. But this is a mistaken view. All 
the matters set out in the replication together constitute but one 
point,—that is to say, that the defendant is estopped from set- 
ting up the defense relied on in the plea; and the rule is well 
settled that no matters, however multifarious, wil! operate to 
make a pleading double that together constitute but one con- 
nected proposition or entire point: Steph. Pl., 262; 4 Minor, 
Inst., 987. And, as to the further contention that the recitals 
of the replication present no case of estoppel, that is answered 
by what has already been said. 

This disposes of all the questions raised in the case, a1 the 
result is that the judgment of the circuit court must be affirmed. 





Phenix Ins. Co. vs. Wilson. 


SUPREME COURT OF INDIANA. 


PHCENIX INS. CO. 
Us. 
WILSON.* 


An allegation that the plaintiff was the owner of the property destroyed suf- 
ficiently alleges that he was unconditional owner of the real estate. 


Where the complaint shows performance of the required conditions, it is a 
sufficient allegation of performance. 

An allegation of written notice as by the policy required is sufficient allega- 
tion that proofs were furnished as required. 


Answers in the application as to the age and value of building are mere ex- 
pressions of opinion though the application is a warranty. 


J. McCase & Son, for Appellant. 


B. S. Hiaaiys and W.J. Darnett, for Appellee. 


Berxsuire, C. J. 

This action has for its foundation an insurance policy issued by 
the appellant to the appellee. The policy covered a certain dwell- 
ing-house in which the appellee resided, and certain personal prop- 
erty contained therein. Preliminary to the execution of the pol- 
icy, the appellee executed and forwarded to the general office of 
the appellant in Chicago his application for insurance. The policy 
refers to the application in terms which make the two but one 
contract. The appellant answered the complaint in three para- 
graphs, the two first being affirmative answers, and the last a gen- 
eral denial. The first and second paragraphs proceeded upon the 
theory that the answer to each interrogatory in the application con- 
tained was, by the terms of the policy, made a warranty; and, if 
not an exact statement of the fact to which it related, the policy 
was void from the beginning. The first paragraph rests upon the 
answer to the fourth interrogatory, and the second paragraph 
upon the answer to the second interrogatory. The answer to the 
fourth interrogatory fixed the value of the building at $700; to the 
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second, its age at ten years. It is alleged in the first paragraph 
that the value of the building was but $400, and in the second that 
its age was twelve years. The appellee challenged the first and 
second paragraphs of the answer by demurrer, and, the court over 
ruling the same, he reserved an exception, and filed a reply. The 
cause was then submitted to a jury upon the issues joined, who 
thereafter returned a special verdict. After the verdict had been 
returned, the appellant moved for judgment thereon, which motion 
the court overruled, and it saved an exception. The appellee then 
moved for judgment in his favor, which motion the court sustained, 
and the appellant excepted. Judgment was then rendered for the 
appellee. The errors assigned bring in question (for the first time) 
the sufficiency of the complaint, and the rulings of the court in re- 
fusing to give judgment for the appellant upon the verdict of the 
jury, and in rendering judgment thereon for the appellee. The 
objections made to the complaint are (1) that it does not allege that 
proof of loss was submitted to the company, as required by the 
policy; (2) it is not alleged that the appellee was the unconditional 
owner in fee of the real estate; (3) nor is there any allegation of 
the performance of the conditions of the contract by the appellee 
to be performed. 

It is sufficient to say that we think the complaint sufficient after 
verdict. It alleges in direct terms that the appellant was the owner 
of the property at the time of its destruction by fire. This lan- 
guage can only be construed as meaning the ownership in fee of 
the real estate, and the absolute ownership of the personal prop- 
erty: Insurance Co. vs. Stark, 120 Ind., 444; Insurance Co. vs. 
Rowe, 117 Ind., 202; Insurance Co. vs. Newman, 120 Ind., 554, and 
cases cited. There is no general allegation, it is true, of a perfor- 
mance of the conditions of the contract by the appellee to be per- 
formed (which was no doubt an oversight), but such an allegation 
wus wholly unnecessary if the complaint alleged in detail a perfor- 
mance of those conditions. The common-law rule required that 
the facts showing performance be stated. The note of the ap- 
pellee, held by the appellant, was not due at the time of the loss; 
and hence the only condition, the performance of which rested 
upon the appellee to entitle him to maintain the action, was to 
show that he furnished proofs of loss, as required by the policy. 
The fire occurred on the 20th of February, 1885, and it is alleged 
that, on the next day but one thereafter, the appellee gave notice 
thereof, in writing, to the company at its Chicago office, as by the 
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said policy provided. This is, in effect, an allegation that proofs 
were furnished, as required by the statute. Ifthe allegation was 
not sufficiently specific, the remedy was by motion in the trial 
court. We are inclined to the opinion that the complaint, though 
inartistically drawn, would have been good as against a demurrer; 
but, as it is not necessary for us to consider the question, we leave 
it undecided. But see Insurance Co. vs. Golden, 121 Ind., 524; In- 
surance Co. vs. Pickel, 119 Ind., 155. 

Cross-errors have not been assigned, but it becomes proper for 
us to consider the sufficiency of the first and second paragraphs of 
answer, in determining as to the propriety of the court’s ruling in 
sustaining the appellee’s motion for judgment in his favor upon the 
verdict of the jury, and in overruling the motion made by the ap- 
pellant for judgment in its favor. Both of these answers were bad, 
and the demurrers thereto should have been sustained; but, in this 
connection, it is due to the learned judge who presided at the trial, 
and in the formation of the issues, that we make the statement 
that the decisions of this court, with which our conclusion accords, 
had not been given when the judgment herein was rendered. The 
cases to which we refer are as follows: Rogers vs. Insurance Co., 
121 Ind., 570; Insurance Co. vs. Pickel, supra; Pickel vs. Insurance 
Co., 119 Ind., 291. The influence of the cases cannot be avoided, 
as they were actions upon policies issued by the appellant company 
upon applications substantially, if not identically, the same as the 
application here under consideration. As the answers to the in- 
terrogatories were mere expressions of opinion, and at most but 
representations, it becomes wholly immaterial, in this case, whether 
the house was of greater age than stated, or of less value than 
stated, and this being true, there can be no question as to the 
propriety of the court’s ruling that the appellee was entitled to 
judgment upon the verdict of the jury. We find no error in the 
record. Judgment affirmed, with costs. 





SUPREME COURT OF RHODE ISLAND. 


SUPREME COUNCIL CATHOLIC 
KNIGHTS OF AMERICA 


vs. 


ALEXANDER MORRISON er ats.* 


The certificate issued by a mutual benefit corporation to one of its members, 
C., provided that C. during his membership could surrender the certifi- 
cate and receive a new one in favor of a different beneficiary, ‘‘ comply- 
ing with the laws of the order on this subject ;” also, that the contract 
was between the corporation and C., not between the corporation and 
the beneficiary. A by-law required, in case of a change in the benefici- 
ary, that the consent of the beneficiary should be indorsed on the certifi- 
cate, but this by-law was afterwards revoked. 

C. took a certificate in favor of his wife, and, after the revocation of the 
by-law mentioned, surrendered the certificate without his wife’s knowl- 
edge, taking another in his own favor. 

Held, that the wife had no vested interest in the benefits under the first cer- 
tificate. 


Held, further, that the change in the beneficiary was valid; being made in ac- 
cordance with the by-laws in force when the change was made. 


Held, further, that in the circumstances a gift of the first certificate by C. to 
his wife was not proved. 


Epwin D. McGuixness & Joun Doran, for Complainant. 

Hues J. Carrotz & Tuomas J. McParuiy, for executors of 
Patrick A. Cosgrove. 

James Tinuineuast, for executors of Elizabeth A. Cosgrove, wife 
of Patrick A. 


Sriness, J. 

In January, 1883, Patrick A. Cosgrove was a member of a branch 
of the complainant corporation, which is in the nature of a mutual 
benefit or insurance association, and received a certificate of insur- 
ance on his life, payable after his death to his wife, Elizabeth, “ or 
to the beneficiary or beneficiaries that he may hereafter have a cer- 
tificate in favor of, en surrender of this certificate.” Four years 
later he surrendered the certificate and took a new one in its place, 
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by which the money was to be paid to the beneficiaries designated 
by his will. He died in the following June, 1887, and his wife 
died soon after. Each left a will, made after the change in the 
certificate, disposing of the fund, to which the executors of each 
will now lay claim. The certificates contain this stipulation : 
“Said Patrick A. Cosgrove shall have the right, during his mem- 
bership in the order, to surrender this certificate and receive a 
new ons, and may substitute another beneficiary or beneficiaries 
therein, if he so desires, by complying with the laws of the order 
upon this subject. And it is expressly understoood that this is a 
contract between the Supreme Council Catholic Knights of Amer- 
ica and Patrick A. Cosgrove alone, and not a contract between 
said Council and the beneficiaries herein named.” Cosgrove 
handed the certificate to his wife, and frequently afterwards, be- 
fore the change, remarked that he had given her the insurance; 
that he wanted to keep it up for her benefit, and that he thought 
it was all he would leave her. The paper was kept in her bureau 
drawer, and appears to have been taken for surrender without her 
knowledge. Shortly before his death, while both were sick, Mrs. 
Cosgrove stated to visitors, in her husband’s presence, that he 
had given his insurance to her. After they had gone he said 
something to his wife, to which she replied: “Have you taken 
them without my knowledge? They were mine ; you gave them 
to me.” This probably had reference to the certificate, as she 
immediately sent for the envelope in which it had been kept and 
found it empty. 

The by-laws of the company when the first certificate issued, 
provided for a change upon a surrender of the certificate “ with 
the consent of the beneficiary indorsed thereon ;” but before the 
second issued, the by-laws were amended by omitting the consent 
of the beneficiary. It is claimed by the executors of the widow 
that as the existing by-law, when the certificate issued, prohibited 
any change without her consent, she took an interest in the certifi- 
cate, like an interest in an ordinary life policy, which could only 
be extinguished with her consent. We think there isa wide dif- 
ference between a certificate of this kind and an ordinary life 
policy, payable to a wife. In the latter the terms of the contract 
divest the husband of ail interest or ownership in it, and vest it 
at once in the wife, who may keep it in force by payment of pre- 
miums. In the certificates it is stipulated that the beneficiary is 
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not a party to the contract and may be changed; and the insur- 
ance cannot be kept up, in case of failure to pay assessments, by 
one not a member of the society. The distinction is conceded in 
this case, and authorities cited by both sides concur in holding 
that no vested right passes to a designated beneficiary in such a 
certificate: Holland, Guardian, vs. Taylor, 111 Ind., 121 ; Masonic 
Mutual Benefit Society vs. Burkhart, 110 Ind., 189; Splawn vs. 
Chew, 60 Texas, 532; Tennessee Lodge vs. Ladd, 5 Lea, Tenn., 
716; Byrne vs. Casey, 8 Southwestern Reporter, 38. 

But assuming that Mrs. Cosgrove had no vested right in the 
insurance as such, is she to be regarded as having such a right as 
between her husband and herself from the fact that the by-laws, 
existing at the time of the original certificate, required her consent 
to change? We think not. The contract was solely between the 
husband and the society. It reserved the right to change the bene- 
ficiary, if done in accordance with the by-laws of the order. The 
certificate bore notice of this upon its face. There was no agree- 
ment by the society, nor any promise by the husband, that the laws 
should not be altered. In the nature of things they were liable to 
be altered. The designated beneficiary, at the death of the mem- 
ber, thereupon becomes vested with a right to the insurance, which 
can be enforced, if it has not previously been taken away in con- 
formity with the rules ofthe order. Thus in Holland, Guardian, 
vs. Taylor, supra, and in Coleman vs. Knights of Honor, 18 Mo. 
App., 118, attempts not so made were held to be futile. In this case 
the change was made in accordance with the laws of the order; and 
if the wife had no vested interest in the benefit, we do not see how 
we can say, even as between her and her husband, that he had not 
the right to change the beneficiary according to the terms of the 
certificate. The laws of the order referred to therein evidently 
mean the laws existing when the change is made; not those exist- 
ing when the original certificate issued. The designation was 
not a settlement upon her, revokable only with her consent, as in a 
life policy; nor did it amount to an equitable assignment of the 
benefit, for a consideration, as in Swift vs. R. P. & F. C. Benefit As- 
sociation, 96 Ill. 309. In making the change the husband did not 
violate the terms of the certificate under which the representatives 
of the wife claim. 

But it is further contended that, the certificate having been 
given and delivered by the husband to the wife, he could not 
repossess himself of it without her consent; and for this reason the 
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fund, in equity, should go to her estate. Assuming the certificate 
to be the subject of a valid gift from a husband to his wife, which 
we need not decide, the question remains whether a gift was, in 
fact, made. Such a gift should be evidenced by convincing if 
not unmistakable proof, and of this we are not satisfied. The re- 
marks of the husband, that he had given the insurance to his wife, 
were true when they were made, in the sense that she was then the 
designated beneficiary ; and they do not necessarily import more 
than this. After he had made the change he did not so state, but 
privately corrected his wife when she made a statement to that 
effect. Neither is the possession of the certificate conclusive. 
Possession by the wife is presumed to be possession by the 
husband, when they live together, unless it appears to be a 
possession to the exclusion of the husband: Barrows vs. Keene, 
15 R. IL, 484. Mr. Cosgrove had access to the certificate, and 
took it without asking, thus showing by his conduct that he, at 
least, supposed he still had control of it. We do not think a 
gift is proved. 

ft follows from these considerations that the fund must be ad- 
judged to the executors of the will of Patrick A. Cosgrove. 


SUPREME COURT OF MISSISSIPPI. 


NEW ORLEANS INS. ASS’N 
Us. 
HOLBERG er at.* 


An attestation of the assignment of a policy of insurance, indorsed on the 
policy by a local agent of the company, with knowledge of the sale of the 
goods insured, is a sufficient compliance with the condition of a policy 
requiring the consent of the company to be indorsed thereon. 


Where prior insurance is recognized and allowed by an indorsement on the 
policy, the taking out of a new policy in a different-company for the 
amount of one of the former policies which has expired is not a violation 
of a condition requiring written consent to concurrent insurance. 

A sale of his interest by one member of a firm to his partner is not a breach 


of a condition against change of title or possession by sale, transfer, or 
conveyance, without consent of the company. 


*Decision rendered, October 1886.—From Southern Reporter. 
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J. Pollock & Co. procured policies of insurance in several com- 
panies to the amount of $15,000 through R. C. Patty, a local agent. 
They afterward sold the stock of goods insured to Holberg & 
Klaus, and made an assignment on the back of the policy to de- 
fendant company, which assignment was attested as “sealed and 
delivered in presence of R. C. Patty.” Patty also noted the assign- 
ment in a book kept for that purpose. This policy was conditioned 
to be void “if any change takes place in the title or possession of 
the property, whether by sale, transfer, or conveyance, legal process 
or judicial decree, or the policy is assigned without consent of the 
association indorsed hereon; and also required written permission 
indorsed thereon before concurrent insurance was procured. This 
action was begun in the name of Holberg & Klaus for the 
benefit of Holberg, Klaus having retired from the firm. Defendant 
appeals. 


Woops, McInrosa & Wiis, for Appellant. 

Boeate & Boaaie, for Appellee. 

ARNnoLp, J® 

The policy was not forfeited by the sale and assignment from 
Pollock & Co. to Holberg & Klaus. The written attestation of the 
assignment of the policy, indorsed on the policy by the agent, of 
the association who issued the policy, with knowledge of the sale 
of the goods, was a sufficient compliance with the terms of the 
policy in reference to sale and assignment. 

No condition of the policy was violated by the insurance taken 
on the stock of goods after the policy sued on was issued. There 
was insurance to the amount of $11,000 on the goods at the time 
the policy in suit was issued, and this concurrent insurance was 
recognized and allowed by an indorsement in writing on the policy 
in suit. The subsequent cancellation of one of the policies for a 
part of the $11,000, and the issuance of a new policy by a different 
company for the exact amount of the canceled policy, did not vary 
the terms of the contract. 

The sale or transfer by Klaus of his interest in the stock of 
goods to his partner, Holberg, without the consent of the associa- 
tion indorsed on the policy, was not a breach of the condition. of 
the policy against a change in the title or possession of the prop- 
erty by sale, transfer, or conveyance. Under a literal construction 
of this provision of the policy, if the assured in the usual course 
of business had sold any article of their stock to any person, or if 
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either of the partners had died, and his interest had thereby de- 
volved upon his heirs or the surviving partner, or if in the 
exigencies of business any variations had occurred in the character 
and amounts of the respective interests of the assured in the stock 
as among themselves, the policy would have become void. It 
cannot be believed that such was the intention of the parties. 
If any such result was contemplated, it should have been clearly 
expressed in the policy. It cannot be fairly implied from the lan- 
guage employed, or from the nature and object of the contract. 
A better view, not inconsistent with the language and purposes of 
the contract, is to regard the provision as inserted in the policy for 
the protection of the insured against the risk of having strangers, 
without its consent, substituted in the place of the original parties 
with whom it contracted, and to construe the provision as intended 
not to interdict all sales, transfers, and conveyances, but only such 
as were made by the parties insured to parties not insured by the 
contract: Wood, Ins., § 334, and authorities there cited. 

The judgment would be unhesitatingly affirmed if it were shown 
that the stock of goods was burned as alleged, but there is no 
evidence or proof of loss whatever in the record, and for this reason 
the judgment is reversed. 


SUPREME COURT OF PENNSYLVANIA. 


KITTANNING INS. CO. 
vs. 
DAVIS SHOE COMPANY.* 


Objections to the sufficiency of proofs must indicate suffieiently the particu- 
lar defects to be remedied. 

Where proofs of loss were kept for over fifty days, and then returned without 
specific objections, it is a question for the jury whether alleged defects 
have not been waived. 

Bare technicalities may properly be resorted to, to defeat fraud, but not for 
the defeat of honest claims. 


H. L. Gotpen and W. D. Parroy, for the Insurance Co., Appellant. 
J. H. Pamrer and Ross Reynoxps, Jr., for Appellee. 


* Opinion filed, Nov. 3, 1890. 
VoL. XX.—6. 
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Paxson, C. J. 

The first assignment raises the only important question in this 
record. The plaintiff's second point requested the court to instruct 
the jury that: “If the jury believe that the plaintiff company 
mailed final proofs of loss to the defendant company on February 28, 
1888, and made no objection to the same before April 24, 1888, it 
is for them, the jury, to say whether such facts were sufficient evi- 
dence of waiver by the defendant company of any informality or 
deficiency in the proofs of loss.” The learned judge below affirmed 
this point and if he was right in this, the pivotal point of the cause, 
all that follows is of little moment. 

There is not even an allegation that the policy of insurance was 
not taken out in the usual way, the premium fully paid, and the 
loss an honest one. The latter circumstance is not, perhaps, 
material, so far as it concerns the law of the case. It may affect the 
moral aspect of the defense. When an insurance company is de- 
fending against fraud it might well be justified in resorting to even 
technicalities to defeat such claims. But when it has issued its 
policy and received the premium, it has entered into a contract of 
indemnity, and common honesty requires that it should keep such 
contract in good faith, and an attempt to defeat it by shifts, eva- 
sions and bald technicalities can only be regarded with a feeling 
bordering closely upon contempt. 

The plaintiff company was doing business in the state of Vir- 
ginia. The property insured was located at Richmond. The de- 
fendant company is a Pennsylvania corporation having its principal 
office at Kittanning, Pa., with agents in different localities whose 
business it is to solicit insurance. Much of its business appears to 
come from distant points where it is least known. The policy in 
this case was for $1,000, and during the life thereof, viz., on the 
morning of the 31st of January, 1888, a fire occurred by which the 
property insured was injured and destroyed in whole or in part. 
On the same day the assured notified the company of the fire by 
letter stating that the loss would probably be total. There being a 
large amount of insurance on the same property in other com- 
panies, the assured, on the eleventh day of February, notified the 
insurance company of the meeting of adjusters to adjust the loss 
and claims. Proofs of loss were made out and sent to the company 
on the 25th of February, within the time prescribed by the policy. 
The proofs were very full, and stated, inter alia, that “any other 
information that may be required will be furnished upon call.” 
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No notice of these communications was taken by the insurance 
companies until April, 24th, when the proofs of loss were returned 
to the assured with a letter stating generally that they are “ un- 
satisfactory and incomplete, in that, it does not set forth as re- 
quired by section 10 of the printed conditions of said policy.” 
Then follows a copy of the section with the requisites of proofs of 
loss underscored. There is not a single defect in the proofs pointed 
out, not asingle subject named as to which the company désires 
other or fuller information, but the entire proofs were rejected 
with what amounts toa declaration that not one requisite had been 
complied with. In point of fact there does not appear to have been 
‘ anything omitted unless it be the certificate of the officer in charge 
of the fire department, which certificate, under the ruling in Uni- 
versal Insurance Company vs. Blodk (109 Pa. St., 535), the company 
had no right to demand. It was there held that a clause in a 
policy requiring such a certificate was void, this court saying 
through Mr. Justice Gordon: “The company had no right to re- 
quire a public officer to act in the adjustment of its risks, and the 
neglect of the assured to even ask a certificate from that officer, 
would have been no default.” It was further said in that case, and 
it is wholesome law and directly applicable to the case in hand : 
“ Besides this, it was the duty of the company, on the receipt of the 
proofs, to return them if they were objectionable and point out 
the particular defects. This it refused to do, but replied generally 
that they did not correspond with the printed instructions, and re- 
fused to receive them. This was not sufficient ; insurance com- 
panies cannot expect thus to escape from the payment ofan honest 
claim through technicalities which do them no harm, and which 
they themselves can easily cure.” See also Bonnert vs. Insurance 
Company (129 Pa. St., 558), where in obedience to a call from the 
company the assured sent his books for their examination. The 
books were kept and not returned until after the limitation had 
expired. Wesaid: ‘It was the duty of the company to examine 
the books and papers promptly, and notify the plaintiffs of the 
‘ result.” Here the proofs of loss were kept for over fifty days and 
then returned without objection. A few days would be sufficient 
to enable any company to examine the proofs in a given case, and 
ascertain if they were satisfactory. If not so, good faith requires 
that they should be promptly returned and the specific omission 
pointed out, or the additional information wanted, designated. 
The great mass of persons who insure their property are in the 
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main ignorant of insurance law, and their business is often solicited 
by the agents of such companies; they are not accustomed to mak- 
ing out such papers as proofs of loss, and when they are defective, 
the assured should be dealt with fairly, and no advantage taken 
of their ignorance. Here the proofs of loss having been kept for 
a long time, and then returned without specific objection, we 
think, under all our cases, the company waived its right to call for 
further proofs. The learned judge below submitted the question of 
waiver fairly to the jury, and they have found it in favor of the 
plaintiff. We are of opinion that their finding was justified by the 
facts in the case. It follows that the suit was not prematurely 
brought. We find nothing in the minor questions of the case 
which requires discussion. There is no substantial error. Judg- 
ment affirmed. . 


SUPREME COURT OF PENNSYLVANIA. 


DOWNEY 
us. 
HOFFER.* 


Where a policy has been taken out by one on his own life and subsequently 
sold and assigned to another who has no interest, good faith will not sus- 
tain the assignment. The assignee will be entitled only to the money 
expended for the purchase and subsequent premiums. The balance of 
the fund will belong to the estate of the insured. 


The following extract from the opinion below in favor of the 
plaintiff sufficiently states the facts: On May 14, 1875, Jacob 
Boas obtained an insurance of $2,000 upon his life in the U. B. 
Mutual Aid Society of Pennsylvania. After having paid assess- 
ments, aggregating $185.20, which had been levied upon him by 
reason of his membership, on the 13th day of July, 1878, he sold 
and assigned in due form his policy or certificate of membership 
to James W. Downey, who paid him $65 for it. This assignment 
was approved by the company, and Downey, from that time until 
death of Jacob Boas, which occurred on April 4, 1884, paid the 
assessments. They amounted to $558.50. Downey was not a 


* Decision rendered, May 15, 1885.—Opinions from Atlantic Reporter. 
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creditor of the assured nor was he related to him by ties of blood 
or marriage. After his death the insurance was claimed by his 
administrator, as well as by the assignee, and a submission of the 
facts in proper form was made, that the court might determine who 
was entitled to the fund. It is not controverted by the plaintiff 
that Downey should receive the amount paid by him to Boas,—to 
wit, $65,—as well as the assessments paid by him to the company, 
with interest on the same to April 1, 1884. [This date being 
agreed upon in the case stated as to the time to which interest 
should be computed, if the court should be of the opinion that the 
defendant was entitled to a less amount than the whole fund.} 
This would amount to $715.50. The plaintiff claims the entire 
balance of the fund, maintaining that, as Downey had no insurable 
interest in the life of Boas, his right to participate in the proceeds 
of the policy is limited to the money actually paid by him, with 
the interest which has accrued thereon. 
Per Curiam. 

It must be conceded that, on principles of law applicable to the 
contracts generally, this judgment would be wrong. ‘The rule, 
however, applicable to this class of cases, appears to rest on public 
policy, which forbids gambling on the duration of human life. It 
is not sufficient that the sale and purchase of this policy may have 
been in good faith, and with correct motives. The mischief result- 
ing from a sale of the policy for purposes of speculating on 
human life is so contrary to the policy of the law, and so in con- 
flict with the just principles of life insurance, that it is unsafe to 
relax the rule that the holder of the policy must have some 
pecuniary interest in the life of the person insured. Permitting 
the assignee to retain the sum he has paid to the person insured, 
and to the company, with interest thereon, so far protected the 
assignee, and enforced the rule based on public policy, as to give 
no just reason to complain. Judgment affirmed. 





COURT OF APPEALS OF KENTUCKY. 


GERMAN INS. Co. 
US. 
READ’S EX’X.* 


Prior death of the insured will not defeat a claim on a policy payable to him- 
self, his executors, administrators, and assigns. 


In order to avoid a policy an excessive valuation must be falsely made for 
the purpose of deceiving. 


Joun S. Kettey, for Appeliant. 

Joun D. Wickurre, for Appellee. 

Lewis, C. J. 

Appellant, the German Insurance Company, of Freeport, Ill, by , 
a policy of insurance dated May 24, 1886, and issued to F. 8S. & T. 
S. Read, agreed to make good unto the insured, their executors, 
administrators, and assigns, all such immediate loss or damage not 
exceeding in amount the sum insured, nor the interest of the in- 
sured in a dwelling-house, furniture, wearing apparel, provisions, 
and sewing-machine, as might happen by fire and lightning to the 
property during a period of five years beginning May 24, 1886. 
This action was brought against appellant by Sallie T. Read, exe- 
cutrix, and also styled sole devisee of F.S. Read, who died in 1887, 
to recover value of property insured which, it is alleged in the peti- 
tion, was totally destroyed by fire, occurring without fault of the 
plaintiff, or any other person, on January 15, 1888; and upon final 
trial a verdict and judgment was rendered in favor of the plaintiff 
for $1,948.44. 

As the property insured was destroyed after death of F. S. Read, 
in whom title of the property was, but within the period of five 
years from date of policy, the main question is whether the policy 
was in force at date of the fire, or ceased at death of the insured to 
be offorce. Itis not necessary to consider that question at length, 





* Decision rendered, June 19, 1890. 
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because the identical question was presented, considered, and de- 
termined in the case of Richardson vs. Insurance Co., ante, 1, de- 
cided at the present term of this court. It was in that case decided 
that the policy, which contained the same provision, and recited 
the same causes of forfeiture as are found in the one under con- 
sideration, did not become void or inoperative upon, and by reason 
alone of, death of the insured. It is alleged in the petition by ap- 
pellee, S. T. Read, who was wife of F. S. Read, that her name was 
put in the policy for some reason unknown to her, and she disclaims 
any insurable interest in the policy except in virtue of the will of 
her husband, stating the contract was really with F. S. Read alone; 
and consequently the simple question just mentioned was presented 
and passed on in the lower court. 

One other defense made was alleged over-valuation of the prop- 
erty in the application for insurance, which applies to the dwelling- 
house alone, as no complaint was made on that account in refer- 
ence to the other property. The whole amount of property insured 
was $2,000, the dwelling-house being valued at $1,500. As held by 
this court in Insurance Co. vs. Rudwig (80 Ky., 223): “Before such 
a defense can prevail, it must appear that the party falsely, and 
with the purpose of deceiving the company or its agent, placed an 
over-valuation on the property insured.” And we think the issue 
on that subject was fairly, and in accordance with the rule thus 
laid down, presented by instruction of the court to the jury; and 
the verdict, being against appellant on the facts, cannot be dis- 
turbed by this court. Judgment affirmed. 
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COURT OF APPEALS OF MARYLAND. 


KEYSTONE MUT. BEN. ASS’N 
US. 
JONES.* 


Where the applicant was an ignorant man who could neither read nor write, 
and did not know his age, and the agent put him down in the application 
as 43, saying that he would put him in at that age anyhow and make 
him younger than he was, the company was estopped to set up misrepre- 
sentation as to age. 


t 


Joun S. Tyson, for Appellant. 
D. M. Rezzsz, for Appellee. 
Bryan, J. 

John W. Jones insured his life in the Keystone Mutual Benefit 
Association for the benefit of his wife, Celia Ann Jones. After his 
death she recovered a judgment on the policy for the amount in- 
sured. In the application for insurance the age of Jones was 
stated to be 43 years. According to the terms of the policy, it was 
null and void if any statement in the application was in any re- 
spect untrue. At the trial evidence was offered that Jones was 
about 60 years old when he applied for insurance; and the ques- 
tion in the case related to the effect of this evidence on the validity 
of the policy. Undoubtedly the evidence, if true, would defeat the 
policy, unless circumstances exist which prevent the insurance 
company from making this defense. The evidence tended to show 
that the insured was a colored man, who could neither read nor 
write, and that the application for insurance was received by one 
Foxcroft, an agent of the insurance company, who wrote down the 
answers to the questions contained in the application. Celia 
Jones, the plaintiff below, testified that at the time Foxcroft was 
filling up the application he asked Jones if he knew his age, and 
Jones replied that he did not know it, and could not come any- 
where near it, and that thereupon Foxcroft said that he would 


* Decision rendered, June 19, 1890. 
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take him to be about 43 years old, and so entered his age in the 
application, and that after the application was filled up it was read 
to Jones by Foxcroft, and that Jones knew that his age was stated 
to be 43 years, and that Foxcroft said that it was all right, and that 
he would have no trouble at all. Mary Dashields, the daughter of 
Jones and the plaintiff, corroborates this testimony, and further 
states that Foxcroft said, “I will put youin, anyhow, for forty-three 
years old, and make you younger than youare.” The testimony of 
these two witnesses was contradicted by the evidence given in be- 
half of the insurance company, but, if it be true (and the jury were 
alone competent to judge of its truth), it shows that the answer in 
reference to the age of the insured was virtually made by Foxcroft, 
and not by Jones. It would be a fraud to induce an ignorant man 
to assent to an answer in the manner stated, and then use it to his 
disadvantage. If the answer were obtained in this way, it would 
derive no particular efficacy from the circumstance that it was re- 
duced to writing; for fraud will vacate proceedings which are in- 
vested with the most solemn forms. The just way to deal with a 
result obtained by fraud is to annul it, and hold it for naught; to 
consider it as if it had never existed. To be sure, sometimes the 
rights of innocent parties intervene, and the relief against fraud 
given by the courts must be so moulded as to protect them as far 
as possible; but favor is never shown to the party guilty of the 
fraud. Foxcroft, in filling up the application, was acting within 
the scope of his agency, and his principal must be held responsible 
for his acts. We think that the the testimony, which we have 
quoted, was clearly competent, and that, if believed by the jury, 
the answer in reference to the age could have no effect against the 
plaintiff. We are fortifiedin the conclusion which we have reached 
by the decision in Wilkinson’s Case (13 Wall., 225), where the su- 
preme court held that an insurance company was estopped from 
using an answer obtained by its agent under circumstances very 
similar to those stated in the evidence in this case. This decision 
has been adopted in Gusdorf’s Case (43 Md., 506), and has been 
confirmed by the supreme court in Mahone’s Case (21 Wall., 152), 
and in Baker’s Case (94 U. S., 610). The court of common pleas in- 
structed the jury in accordance with the views which we have 
expressed, and the judgment must be affirmed. 





SUPREME COURT OF WISCONSIN. 


SHEANON 
vs. 
PACIFIC MUT. LIFE INS. CO.* 


Where the insured is shot in the back, and a paralysis results, involving the 
total loss of the use of the feet; it is a loss of ‘‘ two entire feet,’ within 
the meaning of an accident policy. 


Oapvren & Hunter, for Appellant. 
A. McArruur and A. W. Cuynoweru, fur Respondent. 
Cotg, C. J. 

It is almost superfluous to say that the construction of a policy 
of life or accident insurance is governed by the same rules as those 
which are applicable to the construction of other written contracts; 
that is, they should be construed according to the sense and mean- 
ing of the language used in order to carry out the intention of the 
parties to the contract, when ascertained. And it is doubtless true 
that, in arriving at the intention of the parties, the language is to 
be understood in its ordinary and popular sense, unless it appears 
that it was used in some special or peculiar sense. There can be 
no disagreement as to the application of these cardinal and 
familiar rules in the construction of such contracts as the one 
before us. Now, in view of these rules, what conclusion must be 
reached upon the facts stated in the complaint? It appears that 
the plaintiff was shot in the back, during the life of the policy, 
while he was attempting to escape from a saloon quarrel, com- 
menced by other parties; and the ball penetrated his spine, and 
produced an immediate and total paralysis of the lower part of his 
body, and entirely destroyed the use of both feet. The quarrel in 
the saloon arose suddenly, and was carried on without any partici- 
pation therein by the plaintiff, and without his fault. He happened 


* Decision rendered, Oct. 14, 1890. 
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to be in the saloon when it occurred, and seems to have used due 
caution for his personal safety and protection ; but he was shot in 
the back, probably accidentally, by one of the parties engaged in 
the quarrel. The question is, does the policy cover such an injury? 
The policy covers both death and indemnity ; the company agree- 
ing to pay the principal sum if the insured, from a violent and ac- 
cidental injury, which should be externally visible, should “‘ suffer 
the loss of the entire sight of both eyes, or the loss of two entire 
hands, or two entire feet, or one entire hand and one entire foot.” 
This is the language of the policy, and the question is, what does it 
mean, or what must be understood by it? Isits meaning that the 
insured is not entitled to recover the insurance money unless his 
legs and feet have been amputated or severed from his body, or 
does it mean that the injury must have destroyed the entire use of 
his legs and feet so that they will perform no function whatever? 
The contention of the learned counsel for the defendant is that the 
clause is to be understood in the former sense, and implies an am- 
putation or physical severance of the feet from the body, and does 
not include an injury such as paralysis, though such injury actually 
deprives the insured of all use of his feet and legs. We cannot 
adopt such a construction of the contract. To our minds the loss 
of the hands and feet embraced in the policy is an actual and en- 
tire loss of their use as members of the body ; and if their use is 
actually destroyed, so that they will perform no function whatever, 
then they are lost as hands and feet. In ordinary and popular par- 
lance, when a person is deprived of the use of a limb, we say he 
has lost it. This is the ordinary sense attached to the word “ loss,” 
when used in such a connection. Now, if the feet and hands can- 
not be used for the purpose of moving about or walking, or for 
holding and handling things, they arein fact lost, as much as though 
actually severed from the body. The expression “loss of feet” 
would generally be understood to mean a loss of the use of these 
members ; and, if the lower portion of the plaintiff's body and his 
feet are completely paralyzed, and he is permanently and forever 
deprived of their use, he has suffered “a loss of two entire feet,” 
within the meaning of the policy. This is the proper construction 
of the words of the contract. It isa forced and unnatural construc- 
tion of the language, as here used, to hold that it means an actual 
amputation of these limbs,and does not embrace and include an 
entire deprivation of their use as members.of the body. It is not 
necessary to go into any recondite or elaborate discussion of the 
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language of the policy, but only to give it its ordinary and popular 
sense. And, understanding it in that sense, we are very clear that 
the complaint states a cause of action, and that the demurrer was 
properly overruled. The order of the circuit court is affirmed, and 
the cause remanded for further proceedings. 


SUPREME COURT OF PENNSYLVANIA. 


KITTANNING INS. CO. 
- vs. 


HEBB er at.* 


Where a paper referred to in an affidavit of defense is an important factor in 
a case, and the defendant attempts to set up his interpretation of it as a 
defense, or draw alleged facts, he must attach a copy to his affidavit. 


Where the defense is misrepresentations in the application, the application 
must be attached to the policy; otherwise it cannot be offered in evidence 
and is no part of the contract. 


The act of Pennsylvania relative to so attaching the application applies to 
all companies of that state no matter where the property may be located 
and to all other companies insuring property or lives within the state. 


H. L. Gotpen, J. H. McCarw and M. F. Leason, for the Appellant 
Hebb. 

W. D. Parton, for the Ins. Co. 

Paxson, C. J. 

The first point suggested by the affidavit of defense is that, under 
the declaration accompanied by a copy of the policy of insurance 
sued upon, an affidavit of defense was not necessary. In Lycoming 
Fire Insurance Co. vs. Dickinson (4 W. N. C., 271), this court sus- 
tained a judgment for want of an affidavit of defense in a suit 
brought upon an insurance policy. “And” as was said in Bryne 
vs. Hayden (124 Pa. St., 170), “The Act of 1887, providing for 
filing statement of claim, etc., was intended to have wider scope 
than the old affidavit of defense law.” We do not regard this 


* Opinion filed, November 3, 1890. 
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point as well taken. Nor do we think the affidavit sufficient to 
prevent judgment. The most important matters contained therein 
are conclusions drawr by defendant from two papers, viz., (a) the 
application, and (b) the proofs of loss. There was not a copy of 
either paper attached to the affidavit. It was held in Erie City vs. 
Butler (120 Pa. St., 374), that where, in an affidavit of defense, ref- 
erence is made to a paper, a copy must be annexed in order that the 
court may judge of its legal effect. In that case the affidavit 
referred to was the contract between the city and the contract on 
which was the subject-matter of this suit. The defendant gave 
his version or understanding of the contract in his affidavit. We 
held that he should have attached a copy in order that the court 
might construe the contract. This ruling needs no vindication. 
It was not intended by that case to rule that a mere incidental ref- 
erence to a paper or writing necessarily involves the placing of a 
copy on the record. But where the paper is an important factor 
in the case, and the defendant attempts to set up his interpreta- 
tion of it as a defense to the action, or draws therefrom alleged 
facts as a defense, he must attach a copy to his affidavit. The 
learned judge below made the further point in regard to the appli- 
cation, that by the Act of 11th May, 1831, P. L., 20, it is the duty 
of the insurance company to have attached to the policy a copy of 
the application, otherwise it is not to be received in evidence or 
made a part of it. In Imperial Fire Insurance Co. vs. Dunham 
(117 Pa. St., 460), we sustained the court below in excluding the 
application because it was not attached to the policy, Mr. Justice 
Clark saying: ‘No copy of the application or of the by-laws of the 
company was attached to the policy as that act (1831) requires; it 
constituted, therefore, no part of the policy or of the contract 
between the parties, and it was not receivable in evidence. The 
case is to be considered as if no such paper existed.” To the same 
effect is New Erie Life Association vs. Musser, 120 Pa. St., 384. 
In Norristown Title Co. vs. Hancock Insurance Co. (132 Pa. St., 
391), we held that this provision in the act of 1831 was a duty im- 
posed upon the company for the benefit of the assured, and that 
when they had neglected to attach the application of the policy, 
that they had no standing to object to the admission of the 
application because not attached. The affidavit of defense here 
makes no mention of the fact that the application was attached to 
the policy; the defendant could not offer it in evidence unless so 
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attached, nor does it form any part of the contract between the 
parties. The affidavit omits the very thing necessary to give the 
paper referred to any force whatever. 

It was urged, however, that this act of 1831 applies only to 
“policies upon the lives or property of persons within this com- 
monwealth,” and that as the property insured by the defendant 
company was located in the state of West Virginia, the rule above 
stated does not apply. We regard this as a narrow construction 
of the act. We think it was intended to produce a uniform rule 
of procedure, and to apply to all insurance companies incorporated 
by the laws of this state and to all other corporations insuring 
lives, or property within the state. 

Both of these important papers were in the possession of the 
defendant company and might and should have been attached to 
the affidavit. This court could then have judged how far they 
showed cause of defense to plaintiff's claim, and sustained the 
construction placed upon them by the defendant company. 

Judgment affirmed. 
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LOWER COURT DECISIONS. 


VALUATION.—WATCHMAN. 





Guilford County, North Carolina Superior Court. 





GEORGE W. PARRISH 
v8. 
VIRGINIA FIRE & MARINE INS. CO. 


When the application is alleged by the policy to be part of the contract, 
there must be clear proof of fraud to make it otherwise. 


The measure of damages in case of stock in the hands of the manufacturer is 
the fair market value at the place of destruction. 


The watchman clause must have a reasonable construction. 


Messrs. J. E. Boyp and W. P. Bynum, Jr., for the Plaintiff. 

Cox. Joun W. Hinspate, of Rateren, N.C., and Mr. Levi M. Scort, 
of Greensboro, N. C., for the Defendant. 

MaoRag, J. 

The plaintiff claims of the defendant $1,000, the amount he says 
the defendant agreed to pay him in case his stock was destroyed 
by fire. 

I have submitted to you according to law several issues, and as 
there is no testimony offered by the defendant, and all the testi- 
mony before you is that of the plaintiff and his witnesses, subject 
to the cross-examination of defendant’s counsel. It will be my 
duty to instruct you as to several of these issues, how you shall find 
if you believe the testimony. 

1. The first issue is, “‘ Was the application a part of the contract, 
and was the policy procured upon it?” By the terms of the policy 
and the application itself, the application is made a part of the 
policy, and it would require clear proof of fraud, accident or mis- 
take to enable you to say that this isnot a part of the contract 
which in the contract it is alleged to be. So upon the evidence it 
will be your duty to respond to the first issue, “ Yes.” 
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2. What was the value of plaintiff's tobacco that was destroyed ? 
Plaintiff's counsel claims that you ought to estimate the manufac- 
tured tobacco ata fair market value, stamps off, at the time and 
place of the fire. 

The defendant, however, contends that no profits which would 
accrue to manufacturer from the sale of his tobacco should be es- 
timated, but that you should take the cost of the material and the 
manufacture. 

A very interesting question, and one new in North Carolina, 
arises as to what is the measure of damages. I prefer to abide by 
the apparent decision of the Supreme Court of North Carolina, 
though in the case referred to this point was not directly made. 

You will, after ascertaining the amount of tobacco belonging to 
plaintiff which was destroyed by fire, ascertain the fair market 
value of the same at the place of destruction, stamps off. 

3. “Did the plaintiff keep a reliable person in the building at 
night time?” This was required in the contract of insurance, be- 
ing a stipulation in the application. Itis admitted that no one 
was kept by the plaintiff in the building at night and on Sundays, 
and at times when the work was not in progress. 

While this clause should have a reasonable interpretation and 
not be applied to the injury of the plaintiff, in case of the momen- 
tary and necessary absence of the watchman, or reliable person 
from the building for a short period, I must instruct you that upon 
the admitted facts your response to this issue should be “ No.” 

4. Was the title or interest of the plaintiff in the property or any 
part, etc., less than entire, etc., etc. 

Upon this issue the plaintiff admits that Mr. Britton was the 
owner of 1,100 pounds of the manufactured tobacco in plaintiff's fac- 
tory, which was insured in the plaintiff's name, and while it is con- 
tended by plaintiff that he had a lien upon it for $5 per hundred, 
and that he was a bailee of that tobacco, yet the interest of the 
plaintiff was not an entire, absolute, unconditional, and unincum- 
bered one. So if you find that plaintiff was owner of the balance 
you must find upon this issue, “ Yes,” except as to 1,100 pounds 
manufactured tobacco which belonged to Britton, and to this, “No.” 

Upon the finding of the jury, the court gave judgment in favor 
of the defendant. 





